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United States Court of Appeals for the 

District of Columbia 

“ | 

No. 6561. 

United States ex rel. Botany Worsted Mills, a Cor¬ 
poration, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


a Supreme Court of the District of Columbia J 

At Law. 

No. 82441. 

United States ex rel. Botany Worsted Mills, a Cor¬ 
poration, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Supreme Court of the District of Columbia. 

Tuesday, January 15, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

#**#### 


At Law. 


No. 82441. 


United States ex, eel. Botany Worsted Mills, a Cor¬ 
poration, Petitioner, 


vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

This cause came on for hearing upon the petition for 
mandamus, the rule to show cause issued thereon, the 
answer thereto, and the petitioner’s traverse to said an¬ 
swer, and the same having been duly heard, argued and 
submitted to the Court, it is ordered that said petition be, 
and the same is hereby, dismissed and the rule to show 
cause discharged. 

Wherefore it is considered that petitioner take nothing 
by this action, that respondent go hence without day, be 
for nothing held and recover of petitioner his costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioner by its at¬ 
torney of record, in open court, notes an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100) with leave to deposit Fifty 
Dollars ($50) cash with the clerk in lieu thereof. 

2 Memorcmdum. 

February 1, 1935.—$50 cash deposited in lieu of bond 
for costs on appeal. 


GUY T. HELVERING, COMMISSIONER. 
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Assignments of Error. 

Filed February 1, 1935. 
###*##!* 

Comes now the petitioner, by its attorney, and| for as¬ 
signments of error on appeal to the Court of Apbeals of 
the District of Columbia, shows: j 

1. The Court erred in declining to issue the writ of man¬ 
damus as prayed for in the petition. 

2. The court erred in dismissing the petition. 

3. The court erred in holding that the action sbught to 
be compelled was discretionary and not ministerial. 

4. The court erred in holding that the claim of jhe peti¬ 
tioner was void by the statute of limitations. 

5. The court erred in holding that the claim bad been 
finally decided by the Commissioner of Internal Revenue. 

6. The court erred in holding that under the law and 
decisions of the Supreme Court of the United States, the 
decision of the Commissioner was final and not renewable 
by the court. 

7. The court erred in failing to hold and find |that the 
Commissioner of Internal Revenue had abused hit discre¬ 
tion in failing to reopen and reconsider the claim 

for refund. 

3 8. The court erred in holding that the Commis¬ 

sioner did not reopen and reconsider the Cjiaim for 
refund. 

9. The court erred in holding that acts of the Commis¬ 
sioner of Internal Revenue and/or the Bureau of [Internal 
Revenue could not be shown except by the writtefi records 
of that Bureau. 

10. The court erred in refusing to admit parole evidence 
of transactions between the Commissioner of Internal 
Revenue and his subordinates. 

11. The court erred in refusing to admit parole evidence 
of transactions between the Commissioner of Internal Rev¬ 
enue and representatives of the petitioner. 

12. The court erred in refusing to admit parole evidence 
of transactions between subordinates of the Comijiissioner 
of Internal Revenue and representatives of the petitioner. 
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13. The court erred in refusing to admit documentary 
evidence to show that the Commissioner of Internal Reve¬ 
nue had decided that it was impossible to determine the 
invested capital of the petitioner for the fiscal year ended 
November 30, 1917. 

14. The court erred in refusing to admit documentary 
evidence to show that the Commissioner of Internal Reve¬ 
nue had decided that it v’as impossible to determine the 
invested capital of the petitioner for the fiscal year ended 
November 30, 1918. 

15. The court erred in refusing to admit evidence to 
show that there was no change in the financial structure 
of the petitioner between the fiscal years 1917 and 1918 and 
the fiscal year 1919 which would make it any more pos¬ 
sible to determine petitioner’s invested capital for 1919 

than for the earlier vears. 

•/ 

4 16. The court erred in holding that section 608 of 

the Revenue Act of 1928 was applicable to claims 
for refund bases i upon the computation of taxes under 
“special assessment” under the provisions of section- 327 
and 328 of the Revenue Act of 1918. 

17. The court erred in ruling that it would not admit 
oral testimony of the present or any past Commissioner 
of Internal Revenue as to official decisions made by him. 

IS. The court erred in holding that oral testimony could 
not establish official decisions made by the Commissioner of 
Internal Revenue. 

19. The court erred in sustaining the objection to the 

question put to witness 0. R. Folsom-Jones: “Did you 

seek to have the General Counsel’s Office consider the vear 

•/ 

1919 in connection with this brief, and in those confer¬ 
ences?” and in striking out the answer to that question. 

20. The court erred in sustaining the objection to the 
question put to witness O. R. Folsom-Jones: “And did the 
General Counsel decline to consider 1919?” 

21. The court erred in sustaining the objection to the 
question put to witness O. R. Folsom-Jones: “Did the Com¬ 
missioner of Internal Revenue publish a statement, decision 
No. 50, with reference to the fiscal year 1918 and the claim 
thereon?” 

22. The court erred in sustaining an objection to the 
introduction in evidence of a copy of decision No. 50 of the 
Commissioner of Internal Revenue—Plaintiff’s Exhibit No. 
3 for identification. 
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23. The court erred in sustaining the objection! to the 
question put to witness 0. R. Folson-Jones: f 4 At the 

5 time you filed that protest [Plaintiff’s Exhibit No. 
5], May 23, 1929, were you advised as to thje disso¬ 
lution of the so-called Special Advisory Committe0?” 

24. The court erred in sustaining the objectioii to the 

question put to witness 0. R. Folsom-Jones: “Did you 
endeavor to discover whether this protest, Exhibit 5, or 
the supplemental brief, Exhibit 2, had been considered in 
the Bureau of Internal Revenue in connection with the 
rejection of the 1919 claim ?” ! 

25. The court erred in sustaining the objectiorj to the 
question put to witness 0. R. Folsom-Jones: “And did 
you request that he have the claim reopened and recon¬ 
sidered?” and in striking out the answer. 

26. The court erred in sustaining the objection to the 

question put to witness 0. R. Folsom-Jones: “Did Com¬ 
missioner Lucas say anything as to what he would do about 
that claim?” f 

27. The court erred in sustaining an objection to the 
admission of a document entitled “Supplemental Brief, 
etc.,” dated June 21, 1929—Plaintiff’s Exhibit No. 7 for 
identification. 

28. The court erred in sustaining an objection to the ad¬ 
mission of a printed brief on or about December 1 . 1 , 1929 
—Plaintiff’s Exhibit No. 8 for identification. 

29. The court erred in sustaining an objection to the ad¬ 
mission of a supplemental memorandum, dated August 6, 
1931—Plaintiff’s Exhibit No. 9 for identification. 

30. The court erred in sustaining an objection to the ad¬ 
mission of Commissioner’s Decision No. 2852—Plaintiff’s 
Exhibit No. 10 for identification. 

31. The court erred in sustaining the objection to the 
question put to witness 0. R. Folsom-Jones^ “Did 

6 you have conferences with Mr. Towers of the Special 
Advisorv Committee with respect to the 191^ claim, 

in the fall of 1930?” 

32. The court erred in sustaining the objection to the 

question put to witness 0. R. Folsom-Jones: “And can 
you tell us the substance of those—can you tell us what the 
effect of those conferences [with the Special Advisory Com¬ 
mittee during 1932 with respect to their action on the claim 
for 1919] was, what was said and-” 
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33. The court erred in sustaining the objection to the 
question put to witness 0. R. Folsom-Jones: “What tran¬ 
spired at those conferences [with Commissioner Burnet 
during 1932 on the 1919 claim] ?” 

34. The court erred in sustaining the objection to the 
question put to witness 0. R. Folsom-Jones: “What tran¬ 
spired at those conferences [with Mr. Ballantine, Under¬ 
secretary of the Treasury with reference to the 1919 
claim] V 9 

35. The court erred in refusing to allow the witness Bur¬ 
net to go into the subject of the plaintiff’s request for a 
reopening of the claim for the year 1919. 

36. The court e'rred in sustaining the objection to the 
question put to witness Burnet: “Did you ever direct any 
of vour subordinates to go into the merits of the Botanv 
Worsted Mills’ claim for special assessment and determine 
the rate of excess profits taxes which would be properly 
applicable to the cbmpany for the fiscal vear ended Novem¬ 
ber 30,1919?” 

37. The court eirred in sustaining the objection to the 
question put to witness Burnet: “Did you receive a report 
from any of your subordinates as to the computations of the 
excess profits taxes and income taxes properly applicable 

to the Botanv Worsted Mills for 1919?” 

7 38. The court erred in sustaining the objection to 

the question put to witness Moyer: “Was the case 
of the Botany Worsted Mills for 1919 referred to the Spec¬ 
ial Advisory Committee V 9 

39. The court erred in sustaining the objection to the 
question put to witness Moyer: “Were you at any time 
directed bv the Commissioner of Internal Revenue to con- 
sider the merits of the Botanv Worsted Mills’ claim for 
special assessment and refund for 1919?” , 

40. The court erred in holding that if there were any 
such direction, officially, it would have to be in writing, 
and in holding that, if not, oral testimony would not be ad¬ 
mitted to establish it. 

41. The court erred in sustaining the objection to the 
question put to witness Moyer: “Did the Special Advisory 
Committee go into the merits of the Botany Worsted Mills’ 
claim for. special assessment for 1919?” 

42. The rourt erred in sustaining the objection to the 
question put to witness Moyer: “Did the Committee make 
any computations showing the correct tax for 1919 under 
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section 328 of the Revenue Act of 1918 of the Botany Wor¬ 
sted Mills ?” \ 

43. The court erred in sustaining the objection} to the 
question put to witness Moyer: “Did the Commit|tee find 
that there was an overpayment of the Botany Worsted Mills’ 
1919 taxes ?” 

44. The court erred in sustaining the objection to the 
question put to witness Moyer: “Did you report to 

8 Commissioner Burnet the result of any computations 
made by the Special Advisory Committee with re¬ 
spect to the 1919 taxes of the Botany Worsted Mills?” 

45. The court erred in sustaining the objection, to the 

question put to witness Hewitt: “Have you recently exam¬ 
ined those books [financial records and books of the! Botany 
Worsted Mills] to find out whether there is any difference 
in the capital structure of the Botany Worsted Mills be¬ 
tween 1917, 1918 and 1919?” j 

46. The court erred in sustaining the objectiorj to the 
question put to witness Hewitt: “Mr. Hewitt, on wliht books 
of the company are the property and investment accounts 
and surplus accounts shown?” 

47. The court erred in other respects apparent on the 
record. 

J. S. Y. IVINq>, 

Attorney for Petitioner. 

Copy of the foregoing assignments of error received this 
19th dav of January, 1935. 

HARRY L. UNDERWOOD, 

Attorney for Respondent. 

9 Court of Appeals of the District of Columbia. 

Original No. 2429—April Term, 1935. 

Law, 82441. 

United States ex rel. Botany Worsted Mills, a 
Corporation, Petitioner, 
vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 
Order of Court of Appeals Extending Time to File Record. 

Filed September 17, 1935. 

On consideration of the petition for extension of time 
to file the record in the above-entitled cause, It is ordered 
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by the Court that the time be and it is hereby extended to 
and including May 15, 1935. 

Per Mr. Chief Justice MARTIN. 

April 15, 1935. 

A true copy.—Test: 

[seal.] ! HENRY W. HODGES, 

Clerk, United States Court of Appeals 
for the District of Columbia. 

10 United States Court of Appeals for the District of 

Columbia. 

Original No. 2429—April Term, 1935. 

Law, 82441. 

United States ex rel. Botany Worsted Mills, a 
Corporation, Petitioner, 


vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 
Order of Court of Appeals Extending Time to File Record. 

Filed September 17, 1935. 

On consideration of the petition for extension of time 
to tile the record in the above-entitled cause, It is ordered 
by the Court that the time be and it is hereby extended to 
and including July 1, 1935. 

Per Mr. Chief Justice MARTIN. 

May 16,1935. 

A true copy.—Test: 

[seal.] HENRY W. HODGES, 

Clerk of the United States Court of 
Appeals for the District of Columbia. 


GUY T. HELVERING, COMMISSIONER. 
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11 United States Court of Appeals for the District of 

Columbia. 

Original No. 2429 —April Term, 1935. I 
Law, No. 82441. 

United States ex rel. Botany Worsted Mills, a (Corpo¬ 
ration, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

Order of Court of Appeals Extending Time to Eile 

Record. 

Filed September 17, 1935. 

On consideration of the petition for extension of ^ime to 
file the record in the above-entitled cause, It is orddred by 
the Court that the time be and it is hereby extended to and 
including August 15,1935. 

Per Mr. Chief Justice MARTIN. 

June 24,1935. 

A true copy. Test: 

[seal.] HENRY W. HODGES, 

Clerk of the United States Court of 
Appeals for the District of Columbia . 

12 United States Court of Appeals for the District of 

Columbia. 

Original No. 2429 —April Term, 1935. 

Law, 82441. 

United States ex rel. Botany Worsted Mills, a Corpo¬ 
ration, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

Order of Court of Appeals Extending Time to File Record. 

Filed September 17, 1935. 

On consideration of the petition for extension of i;ime to 
file the record in the above-entitled cause, it is ordered by 
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the Court that the time be and it is hereby extended to and 
including September 30, 1935. 

! Per Mr. Chief Justice MARTIN. 

September 9,1935. 

A true copv.—Test: 

[seal.] ‘ HENRY W. HODGES, 

Clerk of the United States Court of 
i Appeals for the District of Columbia . 

13 In the Supreme Court of the District of Columbia. 

At Law, 82441. 

United States ex rel. Botany Worsted Mills, a Corpo¬ 
ration, Passaic, New Jersey, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Stipulated Designation of Record for Appeal . 

Filed Sep. 17, 1935. 

The petitioner having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on February 
1, 1935, the undersigned counsel for both parties hereby 
request the clerk of the Supreme Court of the District of 
Columbia to prepare at petitioner’s expense, a transcript 
of the record on appeal, including therein the following 
papers and proceedings, namely: 

1. Final order of the Court dated January 15, 1935. 

2. Receipt for $50 cash deposited by petitioner in lieu 
of appeal bond. 

3. Assignments of Error hied by petitioner. 

4. Other memoranda of proceedings after appeal, includ¬ 
ing 

(a) Order by the Court of Appeals of the District of Co¬ 
lumbia dated April 15, 1935, extending the time to file the 
record on appeal in this cause to and including May 15, 
1935. 

(b) Order by the Court of Appeals of the District of Co¬ 
lumbia dated May 16, 1935, extending the time to file the 
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record on appeal in this cause to and including Julv 1, 
1935. i 

(c) Order by the Court of Appeals of the District [of Co¬ 
lumbia dated June 24, 1935, extending the time to pie the 

record on appeal in this cause to and including Augtast 15, 
1935. j 

(d) Order by the Court of Appeals of the District jof Co¬ 

lumbia dated September 9, 1935, extending the timej to file 
the record on appeal in this cause to and including Sep¬ 
tember 30,1935. | 

Together with a copy of this designation. 

J. S. Y. IVINS, 

Attorney for Petitioner. 

LESLIE C. GARNETT, 

United States Attorney. 

FRANK J. READY, Jr., 

Special Ass’t to the Attorney General. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 13, both inclusive, to be a true ajnd cor¬ 
rect transcript of the record, according to directions of 
counsel, herein filed, copy of which is made part |of this 
transcript, in cause No. 82441 at Law, wherein United 
States ex rel. Botany Worsted Mills, a Corporation, is peti¬ 
tioner and Guy T. Helvering, Commissioner of Internal 
Revenue, is respondent, as the same remains upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washing-ton, in 
said District, this 30th day of September, 1935. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

By CHAS. B. COFLIN, i 

Assistant &lerk . 
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15 In the Supreme Court of the District of Columbia. 

At Law, 82441. 

United States ex rel. Botany Worsted Mills, a Corpora¬ 
tion, Passaic, New Jersey, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Agreed Statement of the Case to Constitute Part of the 
Record in the Court of Appeals of the District of 
Columbia . 

The following; is a statement of the above-entitled case, 
showing how the questions involved arose and were decided 
in the Supreme Court of the District of Columbia, and also 
setting forth portions of the pleadings and evidence and 
other parts of the Record which one or both of the parties 
hereto deem essential to a decision of such questions on the 
appeal taken by the United States ex rel. Botany Worsted 
Mills, appellant, from the order herein rendered January 
15, 1935. 

Nature of Case and Preliminary Statement. 

1. The petition in this proceeding was filed in this Court 
by the petitioner on March 3,1933, against David H. Burnet, 
then Commissioner of Internal Revenue, 

(1) Praying for a writ of mandamus commanding the de¬ 
fendant: 

(a) To certifyi to the proper authorities that the peti¬ 
tioner has overpaid its income and profits taxes for the 
fiscal year ended November 30, 1919, in an amount of not 
less than $300,000, or in the alternative, 

(b) To act upon petitioner’s claim for refund of its in¬ 
come and profits taxes for said year on the merits of 

whether it is entitled to special relief under Sections 

16 327 and 328 of the Revenue Act of 1918 without re¬ 
gard to the provisions of Section 608 of the Revenue 

Act of 1928, and thereafter to certify to the proper authori¬ 
ties any overpayment found thereon; and 
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(2) Praying for such other and further relief as the 
Court may deem proper and the nature of the cade may 
require. 

2. On the same date a writ to show cause was issuejt upon 
the order of the Honorable Joseph W. Cox, a Justice of this 
Court, and, together with a copy of the petition, wajs duly 
served upon the respondent about noon on March 3j, 1933. 
Said writ was made returnable to this Court on Match 10, 
1933. Several orders were entered by this Court extending 
the time for the filing of respondent’s answer, copies of 
such extension orders being omitted from this Agreed 
Statement of the Case by agreement of the parties }iereto. 
During such extension period the original respondent, Hon¬ 
orable David H. Burnet, went out of office as Commissioner 
of Internal Revenue and Honorable Guy T. Helveripg suc¬ 
ceeded to that office on June 6, 1933, and at all timed since 
that date has been and still is the duly appointed, qualified, 
and acting Commissioner of Internal Revenue. 

3. Mr. Helvering was duly substituted for Mr. Burnet as 
the respondent in this proceeding and filed his answer to 
the petition on or about October 3, 1933, denying plaintiff 
was entitled to the relief prayed for in the petition, setting 
up certain further and separate defenses, and praying for 
a discharge of the writ to show cause and a dismissal of the 
petition; and a copy of said answer was duly served upon 
the petitioner. 

4. On October 6, 1933, petitioner filed a traverse to re¬ 
spondent’s answer. 

5. Note of issue was thereafter duly filed. 

17 6. The cause was heard on January 15, 1935, be¬ 

fore the Honorable Daniel W. O’Donoghue, a Justice 
of this Court, and a decision was rendered by him cj>n that 
date declining to issue the writ of mandamus and dismiss¬ 
ing the petition. The Court then and there allowed an ex¬ 
ception made by petitioner in open court to the rulihg and 
decision. 

7. Petitioner noted an appeal in open court on tlty same 
day and appeal bond to cover costs was then and theije fixed 
by the Court at $100 or $50 cash in lieu thereof. 

8. The Court then and there directed that no citation is¬ 
sue on said appeal, since same had been prayed for tty peti- 
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tioner and allowed in open court in the presence of re¬ 
spondent’s counsel. 

9. Pursuant to oral leave granted by the Court during 
the trial, respondent filed an amended answer on January 
18, 1935, and copy thereof was duly served upon petitioner. 

10. Petitioner deposited with the Clerk of this Court on 
February 1, 1935, the sum of $50 in cash in lieu of appeal 
bond and filed on the same date its Assignments of Error. 
A copy of the latter was duly served upon the respondent. 

11. Extensions of time to file the record in this cause in 
the Court of Appeals of the District of Columbia were duly 
ordered by said Court, pursuant to motions therefor duly 
presented by consent of both parties, and the time for com¬ 
pleting and filing the record on appeal is extended to and 
including September 30, 1935. 

Pleadings. 

Abstract of Petition. 

(Petition was filed March 3, 1933.) 

1. Botany Worsted Mills is and was at all times herein 
mentioned a New Jersey corporation manufacturing- 
woolen textile goods with its principal office and place of 
business at Passaic, New Jersey. 

18 2. Robert M. Lucas was Commissioner of Internal 

Revenue from June 1,1929, to August 15,1930; F. H. 
Mires was Acting Commissioner from August 15 to August 
20,1930; David Burnet was Commissioner from August 20, 
1930, to May 15, 1933; Pressley R. Baldridge was Acting- 
Commissioner from May 16, 1933, to June 5, 1933; and Guy 
T. Helve ring has been since June 6, 1933, and still is, the 
Commissioner of Internal Revenue. Mr. Helvering was in 
due course substituted for Mr. Burnet as the respondent 
in this cause. 

3. The Alien Property Custodian for the United States 
assumed control and possession of the properties and busi¬ 
ness of Botany Worsted Mills on or about March 20, 1918. 
Its business was continued under governmental supervi¬ 
sion and control until the property was released on Novem¬ 
ber 9, 1923. 

4. The Custodian, to obtain control and possession, seized 
25,615 of a total of 36,000 shares of capital stock issued and 
outstanding of the Botany Worsted Mills. The remaining 
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shares were owned by American citizens. At the tiine of 
the entry of the United States into the World War j there 
were ten directors of the company. Three of these were 
German citizens, two of whom resided in Germany arid one 
of whom resided in the United States. The other seven 
directors were American citizens residing in the United 
States. On June 18, 1917, by action of the Board of 
Directors the two German citizens then living in Germany 
were removed from the Board. On March 18, 191 p, the 
director who was a German citizen living in the United 
States died. Thereafter and when the Custodian seizkd the 
stock of the company as above mentioned there were but 
seven directors, all of whom were American citizens.! The 
Custodian removed these seven directors and put in then of 
his own choice. The Custodian subsequently added other 
directors who were either previously connected with the 
company or were conversant with its production problems, 
requiring them, however, first to place their resignations on 
file by which they could be removed at will. The Custodian, 
both by direct contact and through instructions to his Repre¬ 
sentatives, dominated and controlled the official acts bf the 
officers of the company and its board of directors arid the 
manufacturing procedure and operations. 

19 5. During the time the Custodian held the iriajor- 

ity of capital stock of Botany Worsted Mills an^l con¬ 
trolled its business, he caused the company to pay into the 
United States Treasury the following amounts of income 
and excess profits taxes out of net income shown for the 
vears indicated: 

Fiscal year Fiscal year Fiscal year 
ended ended ended 

Nov. 30, 1917. Nov. 30, 1918. Nov. 30, 1919. Total. 

Net income.... S7,953,312.80 86,796,387.56 S6,765,196.25 $21,515,096.61 
Original tax 

paid. 2,981,167.77 4,681,342.19 2,535,651.64 10,198,161.60 

Additional tax 

paid. 819,S59.98 . S19,859.98 

Overpayment 

previously 

allowed. (116,281.61). (116 J281.61) 

____i_ 

Totals.S3,801,027.75 S4,565,060.58 $2,535,651.64 $10,90lj,739.97 

6. Amended federal income and excess profits t£x re¬ 
turns for the fiscal year ended November 30, 19lt, and 
original federal income and profits tax returns for the fiscal 
years ended November 30, 1918, and 1919, were prepared 
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and filed under the direction of the Alien Property Custo¬ 
dian in collaboration with the United States Treasury De- 
partment. No definite and comprehensive audit of the 
company’s tax liability was made at the time these returns 
were filed. The last audit of the Bureau of Internal Reve¬ 
nue for the fiscal years ended November 30, 1917 and 1918, 
during the time that the Custodian was in control of the 
company, was shown in an assessment letter dated June 15, 
1920, proposing a large additional tax for the fiscal year 
1917 and a small overpayment for the fiscal year 1918. 
The overpayment was later credited against the additional 
tax for 1917. (See paragraph 5 above.) Two members of 
the board of directors, representing most directly the pri¬ 
vate interests of: the 30% American stockholders, as dis¬ 
tinguished from !the Custodian’s ownership of the capital 
stock, protested the statement of income and excess profits 
tax liabilitv in the Bureau’s assessment letter of June 15, 
1920, but this protest was not allowed to be recorded in the 
minutes of the board of directors. 

20 7. Before control of Botany Worsted Mills was 

returned to private ownership by the Custodian on 
November 9, 1923, certain claims for refund for the fiscal 
year ended November 30, 1917, were filed in its behalf, but 
were twice rejected by the Bureau of Internal Revenue by 
letters dated September 26,1922, and July 27, 1923. These 
letters stated: 

“Subsequent to September 11, 1919, adjustments were 
made in various Items which were reflected in office letter 
dated June 15, 1920. A reply was received under date of 
June 23, 1920, from your attorney, Mr. John Quinn, in 
which the adjustments were accepted but exception was 
taken to the method of computing the income tax on the 
basis of the fiscal year. This was explained by office letter 
dated July 14, 1920, addressed to Mr. Quinn, to which he 
replied under date of July 17, 1920, in part as follows: 

“ ‘The tax was paid in full on June 28, 1920, in accord¬ 
ance wuth your ruling. I have sent a copy of your letter of 
July 14, 1920, to the Botany Worsted Mills for its records, 
and the matter is now closed.’ ” 

John Quinn had been appointed by the Custodian to 
represent Botany Worsted Mills for the Custodian’s Office. 



GUY T. HELVERING, COMMISSIONER. 


17 


8. The company, after the Custodian’s release of its busi¬ 
ness on November 9,1923, filed (within the statutory period 
provided therefor) similar claims for refund for tlfe fiscal 
years ended November 30, 1918 and 1919. These claims 
demanded relief by way of special assessment under the 
provisions of Sections 327 and 328 of the Revenue! Act of 
1918. The claims for refund for the fiscal year encjled No¬ 
vember 30, 1917 had likewise demanded special assessment 
under the applicable provisions of the Revenue Act pf 1917. 
A copy of the 1919 claim for refund is made Exhibit A to 
the petition. For the purpose of this action petitioner 
limits the grounds for recovery therein set forth to the ap¬ 
plication for special relief under the statute just 
mentioned. 

21 9. On or about December 31, 1927, counsel for 

Botany Worsted Mills filed with the Income Tax 
Unit of the Bureau of Internal Revenue a brief in support 
of the claims for refund for the fiscal years ended Novem¬ 
ber 30, 1918 and 1919. This brief, in justification of] special 
assessment, set forth primarily as abnormality the large 
amount of 44 borrowed” capital used in the business of the 
company and the relatively small amount of 44 statutory” 
invested capital upon which graduated excess profits tax 
rates would be predicated. 

(A copy of said brief was admitted in evidence 
tioner’s Exhibit No. 1.) 

10. The Income Tax Unit then prepared (but never 
actually mailed) an audit letter which it proposed to send 
to Botany Worsted Mills in which it found an overpayment 
for the fiscal year ended November 30, 1918, by allowing 
certain relief under special assessment (Sections 327 and 
328 of the Revenue Act of 1918), but in which lio relief 
under special assessment and no overpayment was deter¬ 
mined for the fiscal year ended November 30, 1919. That 
letter was referred to the Office of the General Counsel of 
the Bureau of Internal Revenue for review. 

11. At the request of the General Counsel’s Offic^, a sup¬ 
plemental brief was filed by the taxpayer on or about De¬ 
cember 17, 1928, setting forth grounds for special assess¬ 
ment not theretofore submitted to the Income Thx Unit. 
This supplemental brief was filed directly with the General 

2—6561a 
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Counsel’s Office in support of the claims for refund for the 
fiscal years 1918 and 1919. 

(A copy of the supplemental brief was admitted in evi¬ 
dence, as Petitioner’s Exhibit No. 2.) 

12. Thereafter counsel for the taxpayer was informed 
that the General Counsel’s Office had no jurisdiction to re¬ 
view the Unit’s audit for the fiscal year 1919, but only the 
abnormalities and rates for special assessment for the 
fiscal year 1918 resulting in the overpayment found. On or 
about and between the dates of December 17, 1928, and 
February 25, 1929, conferences between the General Coun¬ 
sel’s Office of the Bureau and counsel for the taxpayer were 
held with respect only to the fiscal year 1918 based upon 
the briefs filed regarding the abnormalities for 
22 special assessment. As a result thereof, the General 
Counsel approved a determination of overpayment 
for the fiscal year 1918 (based on special assessment) in 
an amount of $645,914.52, a closing agreement was signed, 
and the amount stated was refunded to Botanv Worsted 
Mills. 

Subsequent to the determination of the overpayment for 
the fiscal year 1918, as above stated, the required official 
statement of the Bureau’s determination was placed on file 
(open to public inspection) in the office of the Commissioner 
of Internal Revenue, as follows: 

“Refunds of taxes because of overassessments have been 
announced bv the Bureau of Internal Revenue in the cases 

m/ 

of the Botany Worsted Mills, West Point Manufacturing 
Company, Samuel Paley, and Jacob Paley. The announce¬ 
ment follows in full text: 

“Botany Worsted Mills, Passaic, N. J. An overassess¬ 
ment of income and profits taxes in favor of the taxpayer 
is determined asi follows: Fiscal year ended November 
30, 1918, $645,914.52. 

“A hearing was held February 14, 1929. This overas¬ 
sessment is the result of a redetermination of the profits 
tax liability under the provisions of section 210 of the Reve¬ 
nue Act of 1917, and sections 327 and 328 of the Revenue 
Act of 1918 by reason of the fact that after thorough con¬ 
sideration of the taxpayer’s manner of organization and in¬ 
complete accounting data it is found that the invested capi- 
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tal cannot be satisfactorily determined. Appeals of Mutual 
Chemical Company of America, 12 B. T. A. 578; Georgia 
Manufacturing Company, 5 B. T. A. 893; Rex Machinery 
and Supply Company, 3 B. T. A. 182. Credited $4j324.68; 
refunded $641,589.84. ’ ’ 

(The matter quoted next above is the same as Public 
Decision No. 50, published by Honorable D. H. Blair, former 
Commissioner of Internal Revenue, on April 22, 1929, and 
a copy of which was offered in evidence, was excluded on 
respondent’s objection, and was marked for identification 
as Petitioner’s Exhibit No. 3.) 

13. Botanv Worsted Mills had taken the denial of the 

first claim for refund for the fiscal year ended November 

30, 1917 (filed for the company through the Alien Property 

Custodian’s office) to the Court of Claims (63 Ct. 01. 405) 

and on a writ of certiorari to the Supreme Court of the 

United States. The company claimed a certain deduction 

from income and the United States as defendant ^laimed 

that the matter of 1917 taxes had been closed bv informal 

* 

agreement, predicated upon Mr. Quinn’s letter of 
23 July 17, 1920 (see paragraph 7 above), and could 
not then be reopened even for correction of er roneous 
adjustments to net income. The Supreme Court rendered 
its decision January 2, 1929 (278 U. S. 282), holding that 
there was no estoppel against the reopening and recon¬ 
sideration of the 1917 claim for refund. 

Subsequently and after protracted conferences in the 
office of the Commissioner of Internal Revenue, with the 
General Counsel’s Office, and before several successive As¬ 
sistant Secretaries of the Treasury, and the filing of still 
further briefs in support of abnormalities and rates of 
special assessment (applicable alike to the fiscall years 
1917, 1918 and 1919) the Commissioner of Internal Reve¬ 
nue followed a similar finding theretofore made -jvith re¬ 
spect to the fiscal year 1918, and determined an (Overpay¬ 
ment for the fiscal year ended November 30, 1917, in the 
amount of $872,336.02, based on his recognizing! certain 
abnormalities of Botany Worsted Mills as compared with 
representative corporations and a certain rate of excess 
profits tax (Section 210, Revenue Act of 1917). ] There¬ 
after a closing agreement between the Commissioner of 
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Internal Revenue and Botany Worsted Mills was signed 
and approved on November 24, 1931. 

14. Under date of April 23, 1929, the Deputy Commis¬ 
sioner of Internal Revenue sent to Botany Worsted Mills 
an audit letter which showed the overpayment for the year 
1918 above-stated as finallv determined, and which also 
stated with respect to 1919: 

“ After careful consideration and review, your applica¬ 
tion under the provisions of Section 327 for assessment of 
your profits tax for the year ended November 30, 1919, as 
prescribed by Section 328 of the Revenue Act of 1918, has 
been denied inasmuch as the audit disclosed no exceptional 
hardship evidenced by gross disproportion between the tax 
computed without benefit of the above section and the tax 
computed by reference to the representative corporations 
specified in Section 328.” 

The same audit letter, referring to the year 1919, indi¬ 
cated that: 

24 “The Collector of Internal Revenue for your dis- 
trict will be officially notified of this rejection (of 
the claim for refund asking for relief under special assess¬ 
ment), unless within thirty days from the date of this 
letter you advise the Bureau that vou desire a hearing or 
wish to file a protest.” 

(This Bureau audit letter was admitted as Plaintiff’s 
Exhibit No. 4 and as Defendant’s Exhibit B.) 

15. On May 23, 1929, counsel for Botany Worsted Mills 
filed a protest to the proposed action of the Bureau dis¬ 
allowing the claim for 1919. This protest called attention 
to and requested the Bureau to consider the facts alleged 
in the supplemental brief filed on or about December 17, 
1928, with the General Counsel’s Office, which had not 
theretofore been considered by the Income Tax Unit—and 
the protest also requested a conference with the Bureau 
representatives. The Bureau did not consider the addi¬ 
tional information, and the claim for refund for 1919 was 
formally rejected on a schedule dated May 31, 1929. The 
taxpayer thereafter called the attention of the Commis¬ 
sioner of Internal Revenue to the fact that the claim had 
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been rejected without ever having been properly considered 
on its merits, and the Commissioner of Internal Revenue 
undertook to have the claim reconsidered. The Commis¬ 
sioner referred the case to the Special Advisory Conjimittee 
(within the Bureau of Internal Revenue) on Match 22, 
1930. 

(A copy of said protest of May 23, 1929, was admitted in 
evidence as Petitioner’s Exhibit No. 5, also being made 
Ex. B to respondent’s answer, as amended.) | 

16. Thereafter the Special Advisory Committed pro¬ 
ceeded to consider the merits of special assessment (Sec¬ 
tions 327 and 328, Revenue Act of 191S) with respect to 
the Botany Worsted Mills. Several conferences were held 
directly between representatives of the committee and 
counsel for the taxpayer. The chairman and one of the 
conferees of the committee at one or more of such confer¬ 
ences stated that from their study they had determined 
that Botany Worsted Mills was entitled for the fiscal year 
1919 to substantial relief and a determination of overpay¬ 
ment of tax based upon the facts that abnormality existed 
and the rate of profits tax paid by the company in this 

instance was in excess of the average rate of profits 
25 taxes theretofore determined by the Bureau of In¬ 
ternal Revenue for comparable and representative 
corporations. 

17. Several conferences were held with respect to ad¬ 
justment of the taxpayer’s claim for refund of income taxes 
for the fiscal year 1919, during the year 1932 between David 
Burnet, Commissioner of Internal Revenue, his assistants, 
and representatives of Botany Worsted Mills. At pne of 
the principal conferences the Bureau of Internal Revenue 
was represented by, in addition to the Commissioner of 
Internal Revenue, the chairman of the Special Advisory 
Committee and his assistant, and a representative of the 
General Counsel’s Office of the Bureau of Internal Reve¬ 
nue. The General Counsel’s Office had raised a question 
as to whether Section 608 of the Revenue Act of 1928 (45 
Stat. 874) prevented a refund to the taxpayer in this in¬ 
stance even though, except for such section, refund would 
be allowable. The Commissioner of Internal Revenue 
shortly thereafter, in conference, and following several con- 
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ferenecs during which the amount of the overpayment of 
tax and interest that was allowable under Sections 327 and 
328 of the Revenue Act of 1918 was discussed, said that 
the case would show a refund of approximately $300,000 
and he thought there would be 78% interest allowable on 
this amount. The chairman of the Special Advisory Com¬ 
mittee, to whom the case of the taxpayer had been assigned 
bv the Commissioner for consideration, and in the Commis- 
sioner’s presence, confirmed the fact that there was this 
substantial adjustment due Botany Worsted Mills as an 
overpayment of tax with interest thereon. 

18. The matter! of refund on special assessment for the 
fiscal year 1919 in respect to Botany Worsted Mills was 
referred to Arthur A. Ballantine, Assistant Secretary and 
later Under-secretary of the Treasury, for review. He 
held conferences in the matter for a number of months with 
counsel and representatives of Botany Worsted Mills. At 
these conferences (which have lasted through the year 1932 
and until a recent date) Arthur A. Ballantine stated that 
he recognized there was a substantial amount due the tax¬ 
payer by way of relief under special assessment with 
respect to the fiscal year 1919. In one of the later con¬ 
ferences he stated that he thought the Bureau by failing 
to act within an alleged two-year period under Section 608 

of the Revenue Act of 1928 could preclude the tax- 
26 payer from doing anything in its self defense be¬ 
cause in the usual case the taxpayer is precluded 
from presenting the merits of a special assessment case 
(to determine thereon the amount of any refund) to the 
courts. 

19. Petitioner is advised and believes, and so avers, that 
by reason of the provisions of Sections 327 and 328 of the 
Revenue Act of 1918 (c. 18, 40 Stat. 1057) and of the 
authority of the Commissioner of Internal Revenue under 
the said provisions and also under Section 3220 of the 
Revised Statutes, as amended by Section 1111 of the Reve¬ 
nue Act of 1926 (c. 27, 44 Stat. 9) and of Sections 284 and 
1101 of the Revenue Act of 1926, and also of outstanding 
Regulations 69 (Article 1302) theretofore prescribed and 
published by a former Commissioner of Internal Revenue 
with the approval of the Secretary of the Treasury, David 
Burnet, as such Commissioner of Internal Revenue, has 
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found after proper research and careful study of tjhis case 
and Bureau records that a substantial amount of ^iot less 
than $300,000 of income and profits taxes previously as¬ 
serted against Botany Worsted Mills for the fiscjal year 
ended November 30, 1919, has been overpaid, and;that he 
refuses to certify the proper determination of overpayment 
for refund, with interest thereon, to the taxpayel, as by 
law he is required to do; and in the alternative to the 
foregoing, that, if this Court should decide that the Com¬ 
missioner has not found an overpayment of the income and 
profits taxes of Botany Worsted Mills for the fiscal year 
ended November 30, 1919, as alleged above, David jBurnet, 
as Commissioner of Internal Revenue, has a duty under 
the provisions of the statutes as cited above to act upon 
the taxpayer’s claim for refund for the fiscal year ended 
November 30, 1919, on the merits and in all respecjts as to 
whether or not the taxpayer is entitled to relief unper Sec¬ 
tions 327 and 328 of the Revenue Act of 1918, without re¬ 
gard being given to Section 608 of the Revenue Act of 1928, 
and thus to allow the taxpayer herein any proper refund 
thereon; and that David Burnet, as such Commissioner of 
Internal Revenue, refuses to perform his plain legal duty; 
and that by reason of the above the taxpayer’s rights under 
said statutes have been violated and denied, land the 
27 taxpayer has no adequate ordinary remedy alt law. 

Wherefore, the premises considered, the petitioner 

prays— 

(1) that a writ of mandamus be issued and directed to 
said David Burnet, Commissioner of Internal Revenue, 
commanding him— 

(a) To certify to the proper authorities that the peti¬ 
tioner, Botany Worsted Mills, has overpaid its 191$} income 
and profits taxes in an amount of not less than $300,000; or 

(b) To act upon petitioner’s claim for refund of income 
and profits taxes for the fiscal year ended November 30, 
1919, on the merits of whether or not said petitioner is 
entitled to relief under Sections 327 and 328 of the Reve¬ 
nue Act of 1918, without regard to the provisions of Section 
608 of the Revenue Act of 1928, and thereafter certify to 
the proper authorities any overpayment found thereon. 
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(2) for such other and further relief as the Court may 
deem proper and the nature of the case may require. 

And your petitioner will ever pray. 

BOTANY WORSTED MILLS, 

Bv 0. R. FOLSOM-JONES, 

Attorney in Fact . 

0. R. FOLSOM-JONES, 

Attorney for Petitioner, 
c/o Brewster, Ivins & Phillips, 

704 Southern Building, Washington, D. C. 

Of Counsel: 

KINGMAN BREWSTER, 

J. S. Y. IVINS, 

RICHARD B. BARKER. 

The petition was verified under oath on behalf of peti¬ 
tioner bv 0. R. Folsom-Jones, Attorney in Fact, on March 
3, 1933. 

Prior to the hearing, upon leave of Court, Mr. Folsom- 
Jones withdrew as counsel for petitioner and Mr. J. S. Y. 
Ivins was substituted in his place and stead. 

28 Abstract of Exhibit A to Petition. 

(1919 Claim for Refund.) 

This is a copy of a claim for refund, filed in the Fifth 
New Jersey Collection District by petitioner, stating total 
income and profits taxes had been assessed and paid for the 
fiscal year ended November 30, 1918, in the sum of $2,355,- 
431.30, and seeking a refund of said total sum. Same was 
verified under oath of Ferd Kuhn, as President of the Com¬ 
pany, on March 10, 1924. The grounds for recovery set 
up therein are as follows: 

Deponent verily believes that this application should be 
allowed for the following reasons: 

(1) The gross income and the items comprising the same 
have been overstated. 

(2) The deductions and other expenses to which the tax¬ 
payer is entitled under the law applicable for taxes for 
1918 are greater than those stated in the return and greater 
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than the amounts allowed therefor by the Treasury De¬ 
partment. 

(3) The invested capital is greater than stated }n the 
return or allowed by the Department. 

(4) The tax has been incorrectly computed. 

(5) The taxpayer is entitled to relief under Sections 327 
and 328 of the Revenue Act of 1918 and the Regulations re¬ 
lating thereto. 

(6) The cost of goods sold was greater than the apiount 
stated in the return and greater than the amount allowed 
by the Department. 

(7) The tax previously paid exceeds the amount to which 
the Department is entitled under the Revenue Act of 1918 
and the Regulations relating thereto. 

This claim for refund is filed for the purpose of protect¬ 
ing this taxpayer against the effect of the Statute of Limi¬ 
tations, the exact amount of the overpayment not yet hav¬ 
ing been determined. 

29 Rule to Show Cause , Service of Process and Substi¬ 
tution of Respondent . 

Rule to show cause duly issued out of this Coijrt on 
March 3, 1933, and was served on the original respondent, 
David Burnet, the then Commissioner of Internal Revenue, 
on the same date. He subsequently went out of office. 
After Mr. Guy T. Helvering became Commissioner op June 
6, 1933, the latter was substituted as respondent by order 
of this Court. 

Respondent’s Answer as Amended. 

(Answer filed October 3, 1933, as amended Januaiy 18, 
1935, under oral leave of Court.) 

(The numbers of the paragraphs in the abstract qf the 
Amended Answer hereinafter have been made to conform 
to numbers of the paragraphs used in abstract of the 
petition hereinbefore, and where a paragraph of the 
petition was either admitted or denied without qualifica¬ 
tion, or explanation, this abstract simply gives petition 
paragraph number and states “ admitted’’ or “denied”, as 
the case may be, with brief statement of nature of] each 
averment of fact either admitted or denied.) 
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1. (Averment of petitioner’s corporate status, nature of 
business and citizenship.) Admitted. 

2. (Succession in office of different Commissioners of In¬ 
ternal Revenue during controversy period.) Admitted. 

3. (Period of control and possession of petitioner’s capi¬ 
tal stock, properties, and operations by Alien Property 
Custodian.) Admitted. 

4. 5, 6, and 7. (Paragraph 4 of petition avers details of 
how Custodian enforced his dominion and possession over 
petitioner’s property and business during period of his 
control.) 

(Paragraph o i of petition avers amounts of income re¬ 
turned and taxes paid for fiscal years 1917, 1918, and 1919, 
respectively, during period of Custodian’s control.) 

(Paragraph 6 of petition sets forth adjustments made 
with respect to taxes for same three years during period 
of the Custodian’s control.) 

(Paragraph 7 relates to rejection of 1917 claims for re¬ 
fund during Custodian’s control.) 

With reference to the matters set forth in the fourth, 
fifth, sixth, and seventh paragraphs of the petition, 
30 the respondent avers that same are irrelevant and 
immaterial to this inquiry, and that he is not called 
upon either to confirm or deny the same, and he respectfully 
moves that the matters alleged be stricken from the peti¬ 
tion. 

8. In reference to the allegations of the eighth paragraph 
of the petition, the respondent admits that the claim for 
refund for the fiscal year 1919 was dulv filed with the Col- 
lector of Internal Revenue, Newark, New Jersey, that the 
claim set up as a basis for refund the demand for special 
assessment under the provisions of Section 327 and 328 of 
the Revenue Act of 1918, and Exhibit A to the petition is 
a true copy of said claim for the year 1919. 

9. (Paragraph 9 of petition relates to supplemental brief 
filed with Bureau of Internal Revenue December 31, 1927, 
in support of 1918 and 1919 refund claims.) 

Admitted as to year 1919, and respondent avers that the 
allegations therein contained relating to the year 1918 have 
nothing whatever to do with this inquiry and are imma¬ 
terial and irrelevant, there being nothing shown whereby 
there are credits or overassessments to be applied in any 
manner in reference to the year 1919; and respondent re- 
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spectfully moves the Court to strike the same froim the 
petition. 

10. (Paragraph 10 of petition relates to intra-pepart- 
mental communications between Income Tax Unit an$ Gen¬ 
eral Counsel’s Office of the Bureau of Internal Revenue pre¬ 
ceding final action by the Bureau upon the 1918 an|l 1919 
refund claims and proposing to allow the 1918 claim but 
to reject the 1919 claim.) 

In reference to the allegations of the tenth paragraph of 
the petition, the respondent avers that the allegations 
therein contained relative to tax adjustments for other 
years have nothing whatever to do with this inquiry and 
are immaterial and irrelevant, there being nothing Ishown 
whereby there are credits or overassessments to be applied 
in any mannner in reference to the year 1919; and the re¬ 
spondent respectfully moves the Court to strike the same 
from the petition. 

11. (Paragraph 11 of the petition relates to submission 
to General Counsel’s Office December 17, 1928, of a supple¬ 
mental brief in support of 1918 and 1919 refund 

claims.) 

31 In reference to the allegations of the eleventh 
paragraph of the petition, the respondent ave^s that 
the allegations therein contained relative to tax adjust¬ 
ments for other years have nothing whatever to do with this 
inquiry and are immaterial and irrelevant; and ihe re¬ 
spondent respectfully moves the Court to strike the same 
from the petition. 

12. (Paragraph 12 of the petition relates to conferences 
between the taxpayer and the General Counsel’s Ofjfice be¬ 
tween December 17, 1928, and February 25, 1929, preced¬ 
ing the General Counsel’s approval of the allowance of 
claim for refund for 1918 (based on special assessment), 
the closing of the case upon that basis as to the year 1918, 
and the subsequent publication of the Commissioners Pub¬ 
lished Decision No. 50 explaining such allowance of refund 
for the year 1918.) 

In reference to the allegations of the twelfth paragraph 
of the petition the respondent avers that the allegations 
therein contained, relative to tax adjustments for other 
years, have nothing whatever to do with this inquiry and 
are immaterial and irrelevant, there being nothing shown 
whereby there are credits or overassessments to be applied 
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in any manner in reference to the year 1919; and the re¬ 
spondent respectfully moves the Court to strike the same 
from the petition. 

13. (Paragraph 13 of petition relates to history of peti¬ 
tioner’s suit against the United States to recover taxes paid 
for fiscal year 1917, through the Court of Claims and the 
United States Supreme Court, and to subsequent confer¬ 
ences and briefs within the Treasury Department resulting 
in Commissioner’s determination of overpayment for that 
year based on special assessment and a closing agreement 
signed November 24,1931.) 

In reference to the allegations of the thirteenth para¬ 
graph of the petition, the respondent avers that said mat¬ 
ters are immaterial and irrelevant to this inquiry, the said 
matters relating to taxes, and the manner of same, for a 
year not connected in any way with the matters at issue in 
this case; and the respondent respectfully moves the Court 
that same be stricken from the petition. 

14. (Paragraph 14 of the petition relates to a letter from 
the Deputy Commissioner to petitioner dated April 23, 
1929, proposing to allow the 1918 claim for refund and to 
reject the 1919 claim for refund.) 

In reference to the allegations of the fourteenth 
32 paragraph of the petition the respondent admits a 
letter was sent to the petitioner, as alleged, and that 
said letter contained a notation, as alleged, relative to the 
fiscal year 1919 as to rejection. All the matters and things- 
contained in said paragraph, except as admitted in further 
answer, are denied. 

The Bureau’s letter of April 23, 1929, just mentioned, 
was admitted in evidence, marked as Plaintitf’s Exhibit 
No. 4 and as Defendant’s Exhibit B. 

15. (Paragraph 15 of the petition alleges the filing by 
petitioner with the Bureau on May 23, 1929, of a protest 
against proposed disallowance of the 1919 claim, the sub¬ 
sequent formal rejection of the 1919 claim on a Schedule 
dated May 31, 1929, and subsequent steps taken in the 
Bureau about such protest.) Admitted. (Copy of said 
protest of May 23, 1929, was made Exhibit B to respond¬ 
ent’s Answer, as amended, and admitted in evidence as 
Petitioner’s Exhibit No. 5.) 

16. In reference to the allegations of the sixteenth para¬ 
graph of the petition, the respondent admits that in order 
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to assist the Commissioner in making a decision concern¬ 
ing the petitioner’s request for special assessment, jas al¬ 
leged, the questions involved were referred to the Special 
Advisory Committee. It is further admitted that there 
were conferences between the representatives of the peti¬ 
tioner and the committee; but the respondent avers that 
what took place in these conferences and negotiations in 
reference to settlement, adjustment, or compromise nqt con¬ 
tained in and supported by the records of the Bureau of 
Internal Revenue are immaterial and irrelevant, ai^d are 
not binding upon this respondent in his official conduct or 
capacity. 

17. In reference to the allegations of the seventeenth 
paragraph of the petition, the respondent avers th^t the 
allegations are evidential in nature and are not good as 
pleading; that the same purport to show the official jaction 
of the Bureau of Internal Revenue by conversations and 
negotiations contrary to the records of the Bureau, and 
petitioner is endeavoring to establish by parol evidence 


official conduct which can onlv be established bv tli^ writ- 

V V 

ten records of the Bureau of Internal RevenuO; that 
33 the matters are irrelevant and immaterial to this in¬ 
quiry; and the respondent respectfully moves the 
Court that the same be stricken from the petition. 

18. In reference to the allegations of the eighteenth para¬ 
graph of the petition, the respondent avers that the allega¬ 
tions are evidential in nature and are not good as plead¬ 
ing ; that the same purport to show the official action of the 
Bureau of Internal Revenue by conversations and negotia¬ 
tions contrary to the records of the Bureau, and petitioner 
is endeavoring to establish by parol evidence official con¬ 
duct which can only be established by the written records 
of the Bureau of Internal Revenue; that the matters are 
irrelevant and immaterial to this inquiry; and the respond¬ 
ent respectfully moves the Court that the same be stricken 
from the petition. 


19. In reference to the allegations of the nineteenth para¬ 
graph of the petition, the respondent, upon information and 
advice which he believes, denies the same to be true. 

20. By way of further answer and defense the respond¬ 
ent says: 

(1) That he became Commissioner of Internal Revenue 
on June 6,1933, and by virtue of succession to said office he 
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lias been, by order of this Court, substituted as party de¬ 
fendant. 

(2) That when he came into office and took charge of the 
affairs of the Bureau of Internal Revenue this case was 
pending, the same being a claim on the part of the peti¬ 
tioner that its plea for special assessment under Sections 

327 and 32S of the Revenue Act of 1918 should be allowed 
in reference to the income and profits tax return for the 
fiscal period ended November 30, 1919. 

(3) That upon investigation the respondent found that 
the return was filed August 27, 1920, and that the claim for 
refund was filed March 11, 1924, containing, among a list of 
seven assignments of cause of refund, a statement that 
“the taxpayer is entitled to relief under Sections 327 and 

328 of the Revenue Act of 1918 and the regulations relating 
thereto.” That under date of April 23, 1929, a letter was 
sent to the petitioner containing the following in connection 

with the request for special assessment for the fiscal 
34 period ended November 30, 1919, which letter was 
sent by order of the Commissioner: 

“After careful consideration and review, your applica¬ 
tion under the provisions of Section 327 for assessment of 
your profits tax for the year ended November 30, 1919, as 
prescribed by Section 328 of the Revenue Act of 1918, has 
been denied inasmuch as the audit disclosed no exceptional 
hardship evidenced by gross disproportion between the tax 
computed without benefit of the above Section and the tax 
computed by reference to the representative corporations 
specified in Section 328.” 

(A copy of the Deputy Commissioner’s said letter of 
April 23, 1929, was admitted in evidence at the hearing as 
Petitioner’s Exhibit 4 and as Respondent’s Exhibit B.) 

(4) That thereafterward, on or about May 23, 1929, the 
petitioner filed a protest in reference to the action above 
referred to in the letter of the Commissioner, and the 
matter was then referred to the Special Advisory Commit¬ 
tee; and the Special Advisory Committee made its report 
to the Commissioner, which vras duly considered by the re¬ 
spondent’s predecessor and approved by him February 24, 
1933, a copy of which report, marked Exhibit “A”, is 
attached hereto. 
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(A copy of said protest of May 23, 1929, was adniitted 
in evidence at the hearing as Petitioner’s Exhibit 5 and is 
the same as Exhibit B to Respondent’s Answer; and a!copy 
of the Special Advisory Committee’s Report .just jmen- 
tioned was admitted in evidence as Petitioner’s Exhibit 14 
and as Respondent’s Exhibit A.) 

(5) That from the facts available to the respondent and 
as appears from the records of the Bureau of Internal Rev¬ 
enue, the respondent avers the petitioner’s request for 
special assessment under Sections 327 and 328 of thej Rev¬ 
enue Act of 1918 was duly considered by the respondent’s 
predecessor in office; that having considered the samp, the 
petitioner was duly notified thereof; and that therejifter- 
ward when the petitioner protested against said finding, the 
protest was duly considered by respondent’s predecessor 
and after consultation with his advisers and legal staff, he 
refused to reconsider the action formerly taken and kgain 
notified the petitioner of his action. 

(6) The respondent avers that the question of granting 
and applying special assessment under Sections 327 and 
328 of the Revenue Act of 1918 is a matter directed to 

the discretion of the Commissioner of Internal Rev- 
35 enue; and respondent’s predecessor in office, having 
exercised his discretion in reference to petitioner’s 
request, and having refused thereafterward to reconsider 
the same, this respondent respectfully asserts that this 
Court hath not jurisdiction to compel this respondent to 
reopen the matter and reconsider the same. 

(7) The respondent further avers that for the reasons 

set out more particularly in the report of the Special Ad¬ 
visory Committee, the matter cannot now be reopened by 
reason of the provisions of Section 608 of the Revenue Act 
of 1928. ! 

(8) That the matters having been passed upon in the dis¬ 
cretionary judgment of respondent’s predecessor, and the 
said former Commissioner having refused to recoiksider 
the same, the respondent avers that the petitioner is now 
attempting to obtain a reversal of said action and a retrac¬ 
tion thereof, which the respondent respectfully assents is 
not within the jurisdiction of this Court to grant. 

(9) That the petitioner filed its claim March 11,1924, and 
obtained hearings and conferences with the Bureau <bf In¬ 
ternal Revenue over a course of five years before rejection 
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of its claim and denial of special assessment on April 23, 
1929; that it filed the petition in this cause March 3, 1933, 
nearly four years after said denial; and the respondent 
pleads and avers lack of diligence on the part of the peti¬ 
tioner, which said laches bars and prohibits the relief 
prayed by the petitioner. 

(10) That upon the whole showing made by the peti¬ 
tioner in its pleading no cause of action is shown, or valid 
and legal reason given which entitle it to the relief prayed, 
and the same is pleaded in bar of the relief demanded. 

(11) On April 23, 1929, the Deputy Commissioner of In¬ 
ternal Revenue sent petitioner a letter advising it of the 
Bureau's decision that its application for special assess¬ 
ment had received careful consideration and been denied 
as to the taxable year ended November 30, 1919, and that 
its claim for refund would be rejected. 

(12) On May 23, 1929, petitioner filed with the Bureau of 
Internal Revenue a protest against such denial of 

36 the application for special assessment for the year 
1919 and the proposed rejection of its claim for re¬ 
fund upon that basis. 

(A copy of that protest was made a part thereof as Ex¬ 
hibit B to respondent's answer.) 

(13) Thereafter on May 31, 1929, the Commissioner of 
Internal Revenue formally rejected that claim for refund 
and on the same date the Deputy Commissioner wrote peti¬ 
tioner another letter advising that its claim for refund of 
taxes “ for year 11-30-19 amount $2,355,431.50 * * * was 
disallowed bv the Commissioner on a schedule dated May 
31,1929." 

(A copy of that letter was made a part thereof as Exhibit 
C to respondent's answer.) 

(14) Thereafter, on March 3, 1933, David Burnet, then 
the qualified and acting Commissioner of Internal Revenue, 
wrote a letter to Brewster, Ivins & Phillips, Southern 
Building, Washington, D. C., attorneys for petitioner, ad¬ 
vising that petitioner's request for reconsideration of its 
claim for refund for the fiscal year ended November 30, 
1919, based upon special assessment under Sections 327 
and 328 of the Revenue Act of 1918, had been denied and 
“that the case henceforth will be considered as finally 
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closed”; and that on or about the same date the Commis¬ 
sioner sent a copy of that letter to the petitioner. 

(A copy of said letter of March 3, 1933, was admjtted in 
evidence as Petitioner’s Exhibit 11 and as Defendant’s 
Exhibit D.) 


Wherefore, the respondent prays judgment tljat the 
action be dismissed; that the petitioner be denied the relief 
demanded in the petition; that the respondent be dis¬ 
charged and go without day and recover of the petitioner 
his costs. 

LEO A. ROVER[ 

United States Attorney, 
Attorney for Respondent. 

(The answer was signed and verified under oath by the 
respondent, Guy T. Helvering, on October 3, 1933.) 

(Subparagraphs 11, 12, 13, and 14 of respondent’s fur¬ 
ther and separate defense were added to respondent’s 
original answer bv amendment to same filed Januarv 18, 
1935.) 

37 Exhibits to Respondent’s Answer as Amended. 

Exhibit A. 

Report submitted by Special Advisory Committee to the 
Commissioner relating to taxable year ended Noverqber 30, 
1919, approved by David Burnet, Commissioner, February 
24, 1933. 

(A copy of same was admitted in evidence at the hearing 
as Petitioner’s Exhibit 14 and as Defendant’s Exhibit A 
and appears in this agreed record at page 69 hereinafter.) 

Exhibit B. 

Deputy Commissioner’s audit letter to petitioner dated 
April 23, 1929. This was admitted in evidence at the hear¬ 
ing as Petitioner’s Exhibit 4 and as Defendant’s jCxhibit 
B. An abstract of same is set forth in this agreed record 
at page 61 hereinafter. 

3—6561a 
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Exhibit C. 

Deputy Commissioner’s formal rejection letter to peti¬ 
tioner dated May 31, 1929. This was admitted in evidence 
as Petitioner’s Exhibit 6, and as Respondent’s Exhibit C, 
and is copied in full in this agreed record at page 68 herein¬ 
after. 


38 Petitioner’s Traverse. 

(This was filed October 6, 1933, and, by agreement of 
counsel, was deekned enlarged and amended to meet new 
matters set forth in the amendment to respondent’s answer 
and then re-filed by petitioner.) 

I. Petitioner joins issue upon the denials contained in 
paragraphs numbered 1 to 19 of respondent’s answer 
herein. 

II. With respect to the subparagraphs in Paragraph 20 
of Respondent’s answer, under the caption “By way of 
further answer and defense”, petitioner replies thereto as 
follows: 

(1) Petitioner admits the allegations of subparagraph 
1 thereunder. 

(2) Petitioner admits that when the substituted respond¬ 
ent came into office and took charge of the affairs of the 
Bureau of Internal Revenue this case was pending. The 
balance of paragraph 2, under said caption “By way of 
further answer and defense”, is a conclusion of law to which 
petitioner does not plead. 

(3) Petitioner: admits the allegations of subparagraph 

3 thereunder. 

(4) Petitioner admits that on May 23,1929, the petitioner 
filed a protest in reference to the action referred to but 
denies any knowledge or information sufficient to form a 
belief as to the balance of the allegations in subparagraph 

4 under said caption. 

(5) Petitioner denies so much of the allegations of sub- 
paragraph 5 thereunder as are in conflict with the allega¬ 
tions in paragraph- 16, 17, 18, and 19 of the petition. 

(6) , (7), (8) Subparagraphs 6, 7, and 8 thereunder con¬ 
sisting of conclusions of law, petitioner does not plead 

thereto. 

39 (9) Petitioner denies so much of the allegations 
of subparagraph 9 thereunder as are in conflict with 
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the allegations of paragraphs 9 to 19 inclusive, of the peti¬ 
tion, and futlier specifically denies that petitioner was 
guilty of any lack of diligence or laches in the premises. 

(10) Petitioner joins issue upon the conclusion stated 
in subparagraph 10 thereunder. 

(11) , (12), (13), (14) Petitioner admits the allegations 
of subparagraphs (11), (12), (13), and (14) thereunder. 

Wherefore, petitioner prays that the issues raised by 
the petition, the Respondent’s answer, and this traverse 
be set for trial before this Court and that judgment be 
given as sought in the petition. 

(Then follows signature of counsel for petitioner,) 

40 Proceedings at Hearing. 

This cause came on for hearing at a stated term of this 
Court, held at Washington, D. C., on the 15th day ojf Janu¬ 
ary, 1935, before the Honorable Daniel W. O’Donolghue, a 
Justice of this Court, sitting as a Judge of said Court with¬ 
out a jury. Messrs. J. S. Y. Ivins and Kingman Brewster, 
of Washington, D. C., appeared for the petitioner, and 
Messrs. Frank J. Ready, Jr., Special Assistant to the At¬ 
torney General; Charles K. Hoover, Special Attorney, 
Bureau of Internal Revenue, and Harry L. Underwbod and 
Cecil R. Heflin, Assistant United States Attorney^, all of 
Washington, D. C., appeared for the respondent. 

Opening statements were made on behalf of the parties, 
by their respective counsel. 

The Court: A writ of mandamus is usually issudd when 
there is a ministerial duty that an official failed to plerform, 
and not a discretionary duty. 

Mr. Ivins: If the court please, our whole contention here 
is that the duty of the Commissioner is, to the extent that 
we asked for relief, ministerial. A claim having been filed, 
the Commissioner has a ministerial duty to act pn that 
claim one w^ay or the other. Whether he acts favorably or 
unfavorably may be a discretionary matter, that is, it is 
vested in him, not subject to review by the courts, to the 
extent to which he finds that a refund is allowable, but he 
has a duty to act one way or the other. Having adted one 
way or the other, if he finds, within his discretion, that 
there has been an overpayment of taxes, then he has a 
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ministerial duty to certify the overpayment to the proper 
officers, so that it might be refunded to the taxpayer. 

The Court: In common law, a writ of procedendo was 
one that was used to compel an official to proceed to make 
an official decision, without indicating to him the nature 
of the decision. In equity you have a mandatory in- 

41 junction, but I do not know of any authority for a 
writ of mandamus compelling an official to exercise 

his discretion. I am just giving you my impression, from 
what counsel has said, with regard to a writ of mandamus 
being the proper remedy in this case, and also indicating 
that counsel regards this as an equitable proceeding. 

Mr. Ivins: Only in the broad sense that the court, in al¬ 
lowing or disallowing a writ of mandamus, has a discre¬ 
tion such as it would have in an equity case, rather than 
being strictly limited as it is in law; in other words, if it is 
purely a law question, the court might be under obligation 
to grant the writ, but that while, in a way, equitable in its 
nature, the court, in its discretion, can refuse the writ. 
That is the only sense in which I refer to it as equitable. 

The Court: Myimind is open in the matter. Is there any 
dispute in regard to the facts of this case? 

Mr. Ivins: * * * in our petition we plead a number of 
facts, and we went into the history of the whole case at 
some length. The Government, in its answer, admitted a 
number of facts, denied a few, and stated with respect 
to others that they did not consider themselves called upon 
to admit or deny, but moved to strike on the ground that 
the facts alleged were irrelevant. Now, the Government 
put that in its answers, which was not, of course, the proper 
place for a motion to strike, and has never made any sepa¬ 
rate motion to strike, has never brought to the court its 
desire to have the pleadings cut down by the elimination of 
matter that it considers immaterial, and has never put us 
in a position to know which of these facts it would become 
necessary for us to prove, and which it would not. In the 
circumstances, we believe that, under the authorities they 
have abandoned their motion to strike and their al- 

42 legations stand admitted to the extent that the court, 
when it considers the case, finds that they are perti¬ 
nent and material. If the court desires proof on any of the 
facts we have alleged and which have not been denied, but 
have just been-challenged in this indirect way by the Gov- 
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eminent, we have the evidence here and are ready to go 
ahead and make that proof. 

The Court: I might say that the court has no desire one 
way or the other. I have not gone through the record of 
the case vet. 

Mr. Ivins: We will have to prove some facts, anv way, 

because there are, in the answer, some direct denials 
* # # 

The Court then inquired about the Governments posi¬ 
tion as to whether there were any material issues <j)f fact 
in the case or not. 

Mr. Ready: I would have to make some explanation to 
answer that, and there is some decided issue of fhct be¬ 
tween us; in other words, on one point, the question of 
whether the Commissioner of Internal Revenue has, since 
his formal rejection of this claim for refund, formally and 
finally determined that, on the merits, it should be reopened 
and allowed. We deny that. The record made aboup when 
the claims were filed and when the protests were filbd and 
when the briefs were filed and when the letters passed be¬ 
tween the parties, and what passed between the parties 
in the way of formal, written documents, I do not believe 
there is any dispute between counsel on those. 

Counsel then agreed that copies of documents to be of¬ 
fered in evidence by either party were true copies, sub¬ 
ject to any objection either party might make as tb their 
relevancy or materiality. 

Mr. Ready: I would like to state our full position * * * 
and answer your honor’s question, which is just thi^: that 
the plaintiff here seeks to obtain a writ of mandaijnus to 
compel the Commissioner of Internal Revenue, af^er he 
has considered a claim for refund upon the merits * * * 

43 Mr. Ready then read to the Court certain extracts 
from the Deputy Commissioner’s letter to petitioner 
of April 23, 1929, announcing the Bureau’s determination 
with respect to the claim for refund for the fiscal yea,r 1919 
and indicating that claim would be rejected. (The portions 
of that letter so read by counsel are included in Respond¬ 
ent’s Exhibit B, set forth at pages 62-63 hereinafter^) 

The Court: What do you mean by that statement! “will 
be rejected?” Were they actually rejected? 
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Mr. Ready: I can explain that. When the Commissioner 
considers the case and then writes out his decision, he says, 
“Mr. Taxpayer, you say you have overpaid your tax on cer¬ 
tain grounds, and I have considered those grounds and I 
find I can allow it,” or not allow it; but anyway, he sets out 
what his decision is on the different items, and he says, “On 
the basis of this decision, your claim for refund will be re¬ 
jected”; but for administrative purposes, it is not con¬ 
sidered that the claim is actually rejected until somebody 
in his office prepares a rejection schedule, and then puts it 
on the Commissioner’s desk, and he says that the claim of 
the Botany Worsted Mills, or the John Jones Company, of 
the 1919 tax of $25,000 is rejected as of this date. Then 
the Commissioner approves that schedule. 

The Court: Was that done in this case! 

Mr. Ready: That was done, as alleged in the petition, 
and on May 31, 1929, the Deputy Commisisoner wrote the 
petitioner this letter: 

Counsel then read to the Court the formal rejection letter 
of May 31, 1929, to petitioner (which is set forth as Re¬ 
spondent’s Exhibit C at page 68 hereinafter). Mr. Ready 
admitted that the Bureau’s earlier letter of April 23, 1929, 
indicated the 1919 claim for refund would be rejected 
44 unless petitioner filed a protest within thirty days 
after its date, and that a protest in writing was 
actuallv filed bv the petitioner with the Bureau on Mav 23, 
1929. Continuing, Mr. Ready stated further: 

Mr. Ready: However, the Commissioner signed the re¬ 
jection schedule just the same on May 31. It may have 
been that the protest did not connect up, I cannot say as to 
that. I do not know who w*as the man preparing the rejec¬ 
tion schedule, but, whatever the reason was, he did for¬ 
mally reject the claim. That was May 31, 1929. This 
claim was with respect to 1919 taxes. 

******* 

The Court: Do the records show what action was taken 
on the protest filed May 23, or April 23, or was it con¬ 
sidered! 

$ 

Mr. Ready: As far as the records show, that I have been 
able to get, this particular taxable year was practically put 
on the shelf, or pigeon-holed, and no action of any kind that 
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I can find a record of was taken with respect to the taxable 
year 1919 until more than two years after the formal rejec¬ 
tion of that claim. In the meantime, or about that tijme, the 
Court of Claims had decided the Williamsport Wirje Rope 
Case and held that, when the Commissioner of Internal 
Revenue rejected, upon its merits, an application for 
special assessment, the courts had no jurisdiction toj review 
that decision like it could ordinarily decide on the ordinary 
statutory application for refund. 


Now, this tax was paid duringi:he year 1920 for tljie fiscal 
year 1919, and there is no dispute between the patties on 
that. The claim for refund was formally rejected |lay 31, 
1929, practically nine years after the tax had been paid, 
and about five vears after the claim had been on (file and 
under consideration by the Commissioner. So that 
45 the five-year limitation for suit was out, ahd that 
left him only one other limitation, that is, tvjo years 
after the rejection of his claim. That would ha\^e given 
him until May 31, 1931. Had the plaintiff done that, he 
would have taken the case out of the statutes of limitations, 
and then he could have gone back and thrown himself upon 
the mercy of the Commissioner, and said, “I thihk I can 
convince you that you are wrong, as you should have given 
me special assessment when you turned my claim down.” 
Thev did not do that. Since thev did not do that, in 1932 
or early in 1933, after this two-year period had run, they 
began to stir up these protests, file various briefs, and 
things of that sort, to seek a further review of it. The 
Commissioner reached the conclusion that, so far! as anv 
formal communication going to the taxpayer is concerned, 
that irrespective of the merits of the two-year statute of 
limitations, which I have just mentioned, as reinforced by 
Section 608 of the Revenue Act of 1928, there w^s taken 
away from him jurisdiction and authority then to make 
any refund on the case, because more than two years had 
elapsed after the final rejection of the claim, and he said, 
“It is beyond my jurisdiction to do anything in the ipatter.” 
Nothing so far as I have been able to find, although the 
plaintiff had conferences with the General Counsel and the 
Commissioner and the Undersecretary of the treasury 
about this matter—no one of them, so far as I hive been 
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able to find, ever put anything in writing as an official deci¬ 
sion on his part that this plaintiff had, on the merits, over¬ 
paid his tax, and that the only bar to giving him back any 
refund was the statute of limitations. So, the plaintiff, had 
he begun his suit and gone right to the merits, he would 
have lost anyway in 1931 on the jurisdictional question that 
a court of law had the power and authority to review the 
action of the Commissioner of Internal Revenue. 

46 The Commissioner rejected his claim, and he re¬ 
jected it on the merits. 

In response to inquiries of the Court, counsel indicated 
that the Government relied upon Sections 327 and 328 of 
the Revenue Act of 1928 with respect to the discretionary 
power conferred upon the Commissioner as determinations 
of the merits of applications for special assessment, and as 
to the finality of such administrative determinations on the 
merits and what with respect to the phase of the case 
involving the statute of limitations the Government relied 
upon Sections 1113(a) of the Revenue Act of 1926 and 608 
of the Revenue Act of 1928. At counsel’s suggestion the 
Court then read the decision in Williamsport Wire Rope 
Company v. United States (277 U. S. 551). 

The Court: I get the gist of that case. Let us see if we 
cannot agree on some common ground here. Is there any 
question raised by the petition here that your claim was 
rejected on the 31st of May, 1929? 

Mr. Ivins: If the Court please, it was rejected by acci¬ 
dent, by mistake, and when the accident and mistake had 
been called to the attention of the Commissioner, he under¬ 
took to correct that mistake, and assured us he would give 
us consideration of our protest, which had not been con¬ 
sidered, and conference on it, and he later did give us such 
consideration and many conferences. 

The Court: Well, now, has there been any other formal 
action taken by the Commissioner since May 31, 1929, with 
regard to this claim? Was it rejected again, if we may 
so express it? 

Mr. Ivins: It was not rejected again, unless the letter of 
March 3, 1933, sent after the institution of this proceed¬ 
ing, can be construed as a letter of rejection. That letter 
said that the Commissioner w^ould not reopen the 

47 claim, because he refers to this section 608 of the 
1928 law, which, if the court please, does not say 
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that no claim shall be made, or no refund shall be mjade on 
a rejected claim after two years. It says no refundls shall 
be made on a rejected claim after the statutory period for 
bringing suit, and our first contention is that they did not 
need to state to a taxpayer, “If you have a claiip in a 
special kind of case on which you can’t bring suit, yolu have 
got to get your claim reopened within the time in| which 
you could bring suit, if you could bring suit, as yoij could 
in some other kind of case.” 

(The Commissioner’s letter of March 3, 1933, jusjt men¬ 
tioned, was addressed to Brewster, Ivins & Phillips, attor¬ 
neys for petitioner, and is copied in full as Respondent’s 
Exhibit D, at page 72 of this record hereinafter.) 


The Court: Well, now, can counsel agree upon wfyat the 
record shows, or what physical action was taken, if any, 
from May 31, 1929 down to the time of the bringing of this 
present suit? Has there been any official action tak(}n dur¬ 
ing that time in regard to reopening this claim, or rejecting 
it again? 

Mr. Ready: I have been unable to find any. I know, as 
far as the records of the Bureau indicate, that ther^ were 
various conferences in which counsel sought to prevail 
upon the Commissioner, or his subordinates, or iif some 
instances his superiors, to get this claim reopened, i Thus, 
from May, 1929 until March, 1933, the only decision 1 have 
been able to get my hands on was this letter of March 3, 
1933, to which counsel has just referred, and in which the 
Commissioner then stated he could not reopen the claim 
for refund. Unless counsel has some letter from the Under¬ 
secretary Arthur Ballentyne, from the Under-Secretjary of 
the Treasury, to whom they appealed in an effort 
him to overturn the Commissioner—if they got a 
from him stating whether the Treasury Department fwould, 
or would not take, or had or had not taken the action, 
48 I have not had access to those files and carnet say, 
but I have not found any indication in the file to 
show that the Commissioner’s superior, the Under-,Secre- 
tary of the Treasury, overruled him and gave hirp any¬ 
thing in the way of any final decision that would be bf any 
help to them here. * * * I mentioned the conference 

because I had found no files that showed that the Under¬ 
secretary had given any direction to the Commissioher to 


to get 
letter 
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reverse the position that lie was taking, or had taken, in 
the matter. Some of those negotiations with the Under¬ 
secretary did take place in 1932, but it was after the two- 
year period had run, after the formal approval of the re¬ 
jection schedule in 1929. 

The Court: I will be glad to hear from you as to what 
you hope to prove, or what the records would show with 
regard to this case, officially, since May 31, 1929. 

Mr. Ivins: If the court please, we are not in possession 
of the records of the Treasury Department and— * 
or the Bureau of Internal Revenue, and we do not know 
whether all of the steps taken in this proceeding were re¬ 
duced to writing:or not. We contend that a Government 
official can act without necessarilv reducing his action to 
writing, and can take any action, any effective action, with¬ 
out necessarily reducing it to writing; and we are prepared 
to show, by the results of the Commissioners actions, and 
by the former Commissioner himself, and the chairman of 
his Special Advisory Committee, to which committee he re¬ 
ferred this matter, that they did do such things, and take 
such steps, which we claim, as a matter of law, constitute 
a reopening of the case under several recent decisions of 
the Court of Claims, in some of which the court has refused 
to grant certiorari. And the case having thus been re¬ 
opened, if that two-year period did apply to this special 
case, which we deny, we would still have two years from 
the rejection after reopening, and the only thing that con¬ 
stitutes, or is claimed to constitute, a rejection after re¬ 
opening, is the letter of March 3,1933, sent after this 
49 suit was instituted, this mandamus proceeding. 

After the Court read the letter just referred to Mr. Ivins 
stated petitioner’s position further substantially as fol¬ 
lows : 

That while Government counsel had dwelt upon the Com¬ 
missioner’s finding of no exceptional hardship as being con¬ 
trolled by subdivision (d) of Section 327 of the Revenue 
Act of 1918, petitioner relied upon subdivision (a) cover¬ 
ing the cases “where the Commissioner is unable to deter¬ 
mine the invested capital as provided in Section 326”; that 
the Commissioner had held the invested capital of this same 
taxpayer could not be determined under Section 210 of the 
1917 Revenue Act and Section 327(a) of the 1918 Revenue 
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Act and had made refunds for the fiscal years 19JL7 and 
1918 upon that basis; that the Commissioner had published 
rulings to this effect as to the years 1917 and 1918; that 
the capital structure was the same for 1919; that }n 1929 
when the preliminary rejection letter for 1919 was issued 
petitioner protested but the Commissioner i 1 never looked 
at the protest’’ before the rejection schedule was approved 
and formal notice of rejection was issued May 31,19^9; and 
that subsequently the Commissioner found there jvas an 
overpayment of about $300,000 but refused to do anything 
about it. 

The Court then requested counsel to state what peti¬ 
tioner expected to prove in regard to the case being re¬ 
opened, or a subsequent decision, or a lack of subsequent 
decision after May 31, 1929. 

Mr. Ivins then stated petitioner expected to prove that it 
filed with the Commissioner in 1928 a brief of the fdcts, re¬ 
ferring to both 1918 and 1919, showing the possibilities of 
determining the invested capital; that the Bureau pecame 
satisfied that the Commissioner could not deterniine in¬ 
vested capital for 1918 and allowed a big refund;!that in 
April, 1929, the Bureau notified petitioner its claiip would 
be allowed for 1918 but would be rejected fbr 1919 
50 unless petitioner protested the latter action within 
thirty days; that petitioner did file its written pro¬ 
test on the thirtieth day and the Bureau has never claimed 
the protest was too late; that due to an internal reorgan¬ 
ization in the Bureau of Internal Revenue under which the 
Special Assessment Section was disbanded May |6, peti¬ 
tioner’s protest apparently did not get into any proper 
hands for consideration and formal rejection of its claim 
w’as made on May 31, 1929; that after learning of such re¬ 
jection on May 31,1929, petitioner appealed to former Com¬ 
missioner Lucas and told him about that and how it had 
been rejected by accident and he said it was all wrong and 
that he 'would have it corrected and he would have it 
opened; that he did refer the matter to the Special Advisory 
Committee, which is a branch of the Bureau of Internal 
Revenue, but not in the Income Tax Unit, and a sort of 
higher review branch whose primary duty was tp review 
and try to settle cases pending in the Board of Tax Ap¬ 
peals; that the Commissioner was sending Special Assess- 
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ment cases to it when he referred this case to it; that on 
January 31, 1929, petitioner had requested the Commis¬ 
sioner to reopen the 1917 case, and it was reopened and 
refund was later allowed upon the basis that the invested 
capital could not be determined; that when petitioner came 
to the Special Advisory Committee with respect to the 1919 
claim, the 1917 case was then under consideration and the 
representatives of the Special Advisory Committee sug¬ 
gested that the 1919 question ride until the 1917 case was 
decided; after the 1917 case was decided petitioner went 
back to the Special Advisory Committee and said “Now 
let’s take up 1919”. That was early in 1932. The com¬ 
mittee said, “Yes, it’s time to take it up”, and they went 
into the merits, that is, as to what the proper comparatives 
were. Somebody then raised the question whether Section 
608 of the Revenue Act of 1928 precluded the Commissioner 
from making any refund for 1919 because of the 
51 bar of limitation. We thrashed that out for a long 
time in the Bureau, with the Commissioner, and at 
his suggestion we discussed it with the General Counsel for 
the Bureau and with the Under-Secretary of the Treas¬ 
ury. Ultimately the General Counsel’s view that section 
608 precluded the Commissioner from making a refund for 
the year 1929 prevailed as the Department’s final position 
in the matter. While we had the matter up, and notwith¬ 
standing the limitation question just mentioned, the Com¬ 
missioner instructed the Special Advisory Committee to 
investigate the merits as well as the law. The committee 
did investigate the merits and found and reported to the 
Commissioner comparatives by which to say what the tax 
would be. We talked to both the Commissioner and the 
chairman of the Special Advisory Committee. We do not 
recall the exact figure that was arrived at by the audit in 
the Special Advisory Committee, by the auditor who made 
the computation, but it showed an overpayment of not less 
than $250,000 and probably nearer $300,000. * * * finally, 
when the Commissioner’s term was about to expire, in 
order to avoid any thought that we had been proceeding 
under one Commissioner and then started a mandamus pro¬ 
ceeding against a new Commissioner, we thought it would 
look better if we started our proceeding against the old 
Commissioner and let the new Commissioner be substituted. 
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So on March 3, 1933, we commenced this mandamu^ pro¬ 
ceeding by procuring an order to show cause and serving 
it on Commissioner Burnet. It was served about noop, and 
that night at eight o’clock, they mailed this letter of March 
3, in which they say that, since Section 608 says tbjat re¬ 
funds will be erroneous, they could not reopen the jclaim. 
Well, we claimed, first, that Section 608 has nothing! to do 
with it; and, second, even if Section 608 has something to 
do with it, he had reopened the claim, and fc|r him 
52 to say he cannot reopen the claim is not effective, 
at all, and certainly does not constitute a rejection 
on the merits. Now, when the Commissioner was consider- 
ing this claim, while it was there—now, this mav be I some- 
thing on which Mr. Ready is not informed, because it is 
possible that the Bureau files do not contain it, but the mere 
fact that something is not in their files does not prove it 
did not happen, or the fact that he cannot now find it in 
their files does not prove it did not happen.—The Com¬ 
missioner instructed the Special Advisory Committee to 
investigate the merits, as well as this question of law, and 
the Special Advisory Committee did investigate the merits, 
and found comparatives by which to say what the tax would 
be, and the Committee reported to the Commissioner and 
the Commissioner reported to us that they had discovered 
there was a substantial overpayment, but the exact amount 
of that overpayment has never been certified to us. 
###*### 

Now, that being the situation, whether they made a Report, 
or whether they made a report which is no longer available, 
or which Mr. Ready has been unable to find, I tl^ink is 
immaterial. You cannot get away from the fact th^t they 
did go into the merits of that case; and having goije into 
the merits of it, if Section 608 has any application here, 
at all, which we deny, it would apply from the new rejec¬ 
tion and not from the original rejection. I am prepared 
to prove the chronology and the times that we filed the 
various briefs. We will put the briefs in evidence, not 
for the purpose of convincing the court as to the merits 
of our claim, but to show the court that we did present 
to the Commissioner these facts and claims with bespect 
to 1919, at the same time that we presented them with 
respect to 1918, on December 17, 1928. 
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Tlie Court then inquired the Government’s position, if 
petitioner could prove substantially the facts just outlined. 

53 Counsel! for the Government stated their position 
that plaintiff still could not maintain the action. 

They pointed out that in the original return of the peti¬ 
tioner for the taxable year 1919 the invested capital was 
reported at $14,829,204.93; that the Deputy Commissioner 
set up the invested capital for that taxable year, after 
making certain adjustments to the return, by recomputing 
it at $14,532,475.70, as disclosed by the final audit letter 
of April 23, 1929; that the Commissioner had actually con¬ 
sidered the case and gave petitioner a decision on the 
merits of its application for Special Assessment for the 
year 1919; that the Commissioner had not reopened the 
claim since May, 1929; that his onlv official action in the 
matter since that date in connection with the application 
for reconsideration, so far as is material here, was his 
refusal to reopen, as evidenced by his letter to petitioner’s 
attorneys of March 3, 1933; that oral statements made by 
the Commissioner or by his subordinates prior to the is¬ 
suance of that letter and contrarv to the decision set forth 

* 

in that official communication to the petitioner were in¬ 
admissible to contradict the written official record of the 
Department covering the Commissioner’s final action in 
the matter as thus communicated at the time of such action 
to the taxpayer. 

Mr. Ivins, for petitioner, then pointed out that the 1919 
return had been made by the Alien Property Custodian; 
that this was one Government official dealing with the 
Treasury Department; that the thirty-day letter setting 
forth the invested capital for 1919 was not a determination 
but only a proposal to determine unless petitioner showed 
cause within thirty days; that when petitioner did show 
cause the Commissioner’s office paid no attention to the 
cause so shovm. We went to him and said, “You did not 
act on the cause we showed,” and he said, “There was a 
mistake or accident; we will reopen it,” and he told us 
it was reopened. Now when he told us- 

The Court: Have you any written evidence of that? 

54 Mr. Ivins: We have no written evidence of that. 
If the Commissioner of Internal Revenue does some¬ 
thing and fails to make a record of it in his Bureau I can 
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not compel him to make a record of those things, Ibut he 
acted with me—he did things with me exactly the s|me as 
he did in all of the cases cited in the Court of Claims. 

After further discussion with the respective cpunsel, 
counsel for the Government requested orally and were 
granted leave by the Court to amend respondent’s Answer 
and to incorporate as exhibits thereto copies of the peti¬ 
tioner’s letter of protest to the Commissioner dated May 
23, 1929, and the Deputy Commissioner’s formal rejection 
notice to petitioner, dated May 31,1929, as Answer Exhibits 
B and C respectively, petitioner not objecting tb such 
amendments. 


# 


The Court : * * * I want to know whether voru have 

anv evidence you can offer, anv documentary evidence or 
oral testimony that the Government set aside this finding 
of May 31, 1929, and granted you a rehearing in the case? 

Mr. Ivins: We have, if the court please, both testimony 
and documentary evidence, which will show, as a matter of 
fact, that the Commissioner did set aside the previous de¬ 
termination. It will not show that, but it was his Conclu¬ 
sion of law that he was setting it aside, necessarily, so 
we rely on these authorities for the proposition that a man 
mav set it aside bv his action, even if he does not so state. 

The Court: Yes, that is what you say your oral, testi¬ 
mony and documentary evidence will show. 

Mr. Ivins: That is what it will show. 

The Court: I do not think it will be worth while j:or the 
court to hear testimony merely to show that son^e oral 
discussions were had between the petitioner and the re¬ 
spondent. I think you would have to show me some official 
action on the part of the respondent that his finding 
55 and decision of May 31, 1929, was actually set aside 
and was reopened.” 


# 


The Court: Have you any documentary evidence that 
you wish to offer or add to your petition, or traverse of 
the respondent’s answer, that would show that this case 
was reopened on its merits? If you have, you may annex 
it to your petition now, with the consent of counsel. 
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Mr. Hoover: Yes, we will be very glad for all of this 
documentary evidence to go in, subject to our right to 
look at it and verify it. 

Mr. Ivins: At the same time, I would like to have the 
court rule on whether it will permit certain of the docu¬ 
ments which were offered, not to prove the merits of the 
case, but to prove that we were not guilty of any laches; 
and we were, at all times, urging the merits of our case 
to the Commissioner, and it is the Commissioner’s own 
laches that he is pleading here. * * * 

*####*# 

The Court: This court is not inclined to rest its decision 
upon laches or limitations. I can hardly go through the 
merits of the thing as to whether this court has jurisdiction 
on the right to grant the relief prayed for in the suit. 

56 I want to know whether you have any exhibits that 
you want to annex to your petition, so that the case 

may be heard upon the petition, with all of its exhibits, the 
answer of the respondent, with their exhibits, and the trav¬ 
erse to the response that you have filed; though we will 
not have any testimony in the case, at all, and it will not 
be necessarv to have anv. 

w * 

Mr. Ivins: I understand it is the purpose of the court to 
deny us the right to offer oral evidence as to what the Com¬ 
missioner said, aside from his conclusion of law as to 
whether or not it was reopened? 

The Court: Yes; * * * 

****### 

The Court: * * * Well, I have decided that matter, 

that I will not admit oral testimony of the present or any 
past Commissioner of Internal Revenue as to official deci¬ 
sions made by him. Of course, I hold that oral testimony 
could not establish that. And I will ask you again whether 
you have any documentary papers that you wfish to annex 
as exhibits to your original petition in this case, so as to 
bring it before the court in that way. 

57 Mr. Ivins: I have, and I also would like to make 
a proffer, in order to have the record clear, if it 

becomes necessary to go to the Court of Appeals, as to 
what I do propose to prove by my witnesses. 

The Court: Very well, you do not wish to suggest, of 
record, any other exhibits to be annexed to your petition, 



GUY T. HELVERING, COMMISSIONER. 


49 


so the court will not grant you that right, since jy-ou do 
not wish it. You say you are entitled to have certain evi¬ 
dence offered in court. * * * You can makb your 
proffer of proof that you wish to submit in this case, on 
the record, under your pleadings as they are. 

Mr. Ivins: Yes, sir. 

###*#*■*' 

The Court then recessed at the noon hour and reconvened 
at 2 P. M. 

The Court: The court, after looking over the record of 
this case during the noon recess hour, has come to the con¬ 
clusion that the petitioner may actually offer what evidence 
it has to offer in this case, if that is the course it wishes to 
follow. * * * The court still adheres to its former 

ruling that it will not regard as admissible testimony bv 
Mr. Burnet of oral conferences and oral statements in re¬ 
gard to the decision of the matter. 

c 

Facts Established at the Hearing. 

From evidence admitted at the hearing and express ad¬ 
missions in pleadings certain facts were established (peti¬ 
tioner claiming that other material facts were also estab¬ 
lished at the hearing and by admissions in the pleadings, as 
shown elsewhere in this record) as follows: 

1. That the corporate organization, status and citizen¬ 
ship of the petitioner, the succession and tenure bf office 
of the different Commissioners of Internal Revenue from 
June 1, 1929, to date, are as alleged and admitted in the 
pleadings; and that the Alien Property Custodian for the 
United States assumed control and possession of the prop¬ 
erties and business of Botanv Worsted Mills on or about 
March 20, 1918. Its business was continued under govern¬ 
mental supervision and control until the property was re¬ 
leased on November 9, 1923. 

58 2. During the time the Custodian held the majority 

of capital stock of the Botany Worsted Mills and 
controlled its business, he caused the company to p^y into 
the United States Treasury the following amounts of in¬ 
come and excess profits taxes out of net income shqwn for 
the vears indicated: 

m/ 

- i 

4—6561a 
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Fiscal year Fiscal year Fiscal year 
ended ended ended 

Nov. 30, 1917. Nov. 30, 1918. Nov. 30, 1919. Total. 

Net income.... §7,953,512.80 §6,796,387.56 §6,765,196.25 §21,515,096.61 
Original tax 

paid. 2,981,167.77 4,681,342.19 2,535,651.64 10,198,161.60 

Additional tax 

paid. 819,859.98 819,859.98 

Overpayment 

previously 

allowed. (116,281.61). (116,281.61) 

Totals.§3,801,027.75 §4,565,060.58 §2,535,651.64 §10,901,739.97 

3. The tax above reported for the fiscal year ended No¬ 
vember 30, 1919, in the total sum of $2,535,651.64, was duly 
assessed by the Commissioner of Internal Revenue against 
the petitioner and was paid in full to the Collector of In¬ 
ternal Revenue for the Fifth New Jersey District during 
the vear 1920. 

(A letter from the Collector to the petitioner dated Janu¬ 
ary 5,1935, and a photostat copy of the original assessment 
list with credits and payments entered therein, showing 
such payment in full, were admitted in evidence, as Peti¬ 
tioner’s Exhibits! 12, and 13, but neither of said Exhibits 
need be copied here.) 

4. After the release of its business and property by the 
Alien Property Custodian on November 9, 1923, but within 
the statutory period provided therefor, petitioner filed 
claim for refund of taxes paid for the fiscal year ended 
November 30, 1919, in the sum of $2,355,651.64 and de¬ 
manded relief therein under Sections 327 and 328 of the 
Revenue Act of 1918 and the Treasury Regulations relating 
thereto. 

(The parties agreed that Exhibit A to the petition herein 
is a true copy of said claim for refund, and that the ab¬ 
stract thereof appearing at page 14 of this agreed record 
hereinbefore is a true abstract of said claim.) 

59 5. A claim for refund had also been filed on be¬ 

half of the petitioner for the fiscal year ended No¬ 
vember 30,1918, in which relief had been demanded therein 
under Sections 327 and 328 of the Revenue Act of 1918. 
Both the 1918 and the 1919 claims for refund were pending 
before the Bureau of Internal Revenue when, on or about 
December 31, 1927, counsel for the petitioner filed with the 









GUY T. HELVERING, COMMISSIONER. 


51 


Bureau of Internal Revenue a brief in support of its claims 
for refund for those two years. This brief, in justification 
of special assessment, set forth primarily as abnormality 
the large amount of 4 ‘borrowed” capital used in the busi¬ 
ness of the petitioner and the relatively small amount of 
“statutory’’ invested capital upon which the graduated 
excess profits tax rates would be predicated. 


(A copy of that original brief was admitted in evidence 
as Petitioner’s Exhibit 1, but need not be copied in this 
agreed record herein.) 

6. While the claims for refund for both years were pend¬ 
ing before the Bureau of Internal Revenue in conhection 
with the brief just mentioned, petitioner on or about pDecem- 
ber 17, 1928, filed a “supplemental brief as to abnormali¬ 
ties for special assessment” in support of the claims for 
refund for the fiscal years ended November 30, 1018 and 
1919. 

A copy of the supplemental brief was admitted in evi¬ 
dence as Petitioner’s Exhibit 2. Same set forth grounds 
of abnormality, in addition of borrowed capital which had 
been set forth in the first brief, with the following intro¬ 
ductory explanations: j 

“In addition to the grounds of abnormality s^t forth 
in the prior brief, we desire to state herein that thpre was 
embarked in the enterprise, at the time of organization of 
the Botany Worsted Mills, an indeterminable but Substan¬ 
tial capital value greatly in excess of the $1,750,000 cash 
paid in specifically for capital stock. This initial capital 
value and the accordant special advantage was responsible, 
more than any other factor, through the years including 
1918 and 1919, in producing the income subject to tajx under 
the revenue statutes. 

“These capital contributions, which find no refaction in 
statutory invested capital, may be stated for convenience 
as follows: 

60 (a) Trade-marks and trade names. 

(b) Established market. 

(c) Engineering and construction services. 

(d) Special and patented machinery at manufacturers’ 
cost. 



52 


U. S. EX REL. BOTANY WORSTED MILLS VS. 


(e) Secret formulae and processes. 

(f) Guarantee of continuous credit by stockholders. 

(g) Complete operating units and personnel comprising 

a ‘going: concern’ contributed by the stockholders 
without capitalization. 

“It may be stated here that the capital stock issued and 
the initial capitalization was specifically and definitely for 
cash and nothing else. This followed the only custom with 
which the majority of the original stockholders or incorpo¬ 
rators were familiar in Germany where the law did not 
permit the capitalization of intangible values. Capital 
stock could only be issued for cash or tangible property in 
that country. 

“In addition to the above-stated factors of abnormality, 
which may be attributed to the manner and form of organi¬ 
zation, the taxpayer also claims, as grounds of abnormality 
sufficient to justify the application of the special assess¬ 
ment provisions, the following: 

1. Hidden or non-apparent surplus 

2. Prewar net income 

3. Borrowed capital.” 

The parties agree that this supplemental brief need not 
be set forth herein further than as just stated. 

7. After various conferences between representatives of 
the petitioner and, representatives of the Bureau of Internal 
Revenue, the Deputy Commissioner sent plaintiff a letter 
on or about April 23, 1929, setting forth the determination 
of the Bureau to allow the claim for refund for the fiscal 
year ended November 30, 1918, and to reject the petition¬ 
er’s claim for refund for the fiscal year ended November 
30, 1919, “unless within thirty days from the date of this 
letter you advise the Bureau that you desire a hearing or 
wish to file a protest.” 

A copy of that letter was admitted in evidence as Peti¬ 
tioner’s Exhibit 4 and as Defendant’s Exhibit B; and an 
abstract giving the portions of that audit letter deemed 
by either or both parties as material herein is as follows: 
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Treasury Department. 

Office of Commissioner of Internal Revenue.! 

Washington, D. C. 

April 23, 1^29. 

IT :AR :SM. 

JDM-A-32274. 

B-32275. 

Botany Worsted Mills, 

Passaic, New Jersey. 

Sirs: 

Reference is made to your income and profits tax returns 
for the fiscal years ended November 30, 1918 and 1919, and 
to your claims for the refund of $4,681,342.19 and $2,355,- 
431.30 for the respective years. 

1918. | 

You are advised that after careful consideration and 
review, your application under the provisions of Sections 
210 and 327 for assessment of your profits tax for the fiscal 
year ended November 30, 1918, as prescribed by Sections 
210 and 328 of the Revenue Acts of 1917 and 1918, respec¬ 
tively, has been allowed. Your profits tax is based upon 
a comparison with a group of representative concerns {which 
in the aggregate may be said to be engaged in a like or 
similar trade or business to that of your company. 

The result of the audit under the above-mentioned pro¬ 
visions is as follows: 

Fiscal Year Ended November 30, 1918. 

Net income reported on original return. ... $ 7,017,684.57 

* * * # * m * 

i 

Overassessment allowable . $ 645,914.52 

####**« 

62 1919. 

After careful consideration and review, your application 
under the provisions of Section 327 for assessment of your 
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profits tax for the year ended November 30, 1919, as pre¬ 
scribed bv Section 328 of the Revenue Act of 1918, has 
been denied inasmuch as the audit disclosed no exceptional 
hardship evidenced by gross disproportion between the 
tax computed without benefit of the above Section and the 
tax computed by reference to the representative corpora¬ 
tions specified in Section 328. 

Fiscal Year Ended November 30, 1919. 


Net income reported on return. $ 6,765,196.25 

#*##### 

Net income as adjusted. $ 6,763,771.80 


Invested Capital. 

Capital and surplus reported on return. . . . $15,706,910.80 
Add: 

1. Depreciation disallowed, prior years. . 637,660.09 


$16,344,570.89 

Less: 

2. Deferred compensation... $74,743.16 

3. Net Federal income tax 

assessed for 1918, pro¬ 
rates, $3,919,146.06 x 


.41301369 . 1,618,660.98 

4. Bonus allowed 

in 1918. $445,235.70 

Deducted . . 375,725.12 69,510.58 1,762,914.72 


$14,581,656.17 

5. Inadmissibles (Return accepted). 43,180.47 

Invested capital as adjusted. $14,538,475.70 


Explanation of Changes. 

1. Surplus has been adjusted for depreciation disallowed 
in prior years. Article 840, Regulations 45. 

2. The deferred compensation included as a surplus re¬ 
serve is considered as a liability and has been deducted. 
Article 840, Regulations 45. 
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3. The Federal income tax for 1918 has been prorated 

and deducted in accordance with Article 845, Regulations 

45. j 

4. Surplus has been reduced by the amount of pe ad¬ 
ditional bonus allowed as an expense deduction ip 1918. 

Article 840, Regulations 45. 

63 5. Deduction for inadmissible assets is in Accord¬ 

ance with Article 852, Regulations 45. 

Computation of Tax. I 

Invested capital as adjusted. $14,538,475.70 


Correct tax liability. $ 2,550,342.53 

Previously assessed: (* * *). 2,535,651.64 


Deficiency (barred) 


14,690.89 


The overassessment shown above will be made the sub¬ 
ject of a Certificate of Overassessment which will reach you 
in due course through the office of the Collector of Internal 
Revenue for your district and will be applied by thai; official 
in accordance with Section 284(a) of the Revenue Act of 
1926. 

The Collector of Internal Revenue for your district will 
be officially notified of this rejection, unless within thirty 
days from the date of this letter, you advise the Bureau 
that you desire a hearing or wish to file a protest. 

A copy of this letter has been furnished your authorized 
representative, Holmes, Brewster and Ivins, 815 Fifteenth 
Street, N. W., Washington, D. C. 

Respectfully, j 

r> 

Deputy Commissioner. 


64 8. On May 23,1929, petitioner, by its counsel, filed 

in the office of the Secretary of the Conference Unit, 
Income Tax Unit, Bureau of Internal Revenue, a written 
protest against the finding in the Deputy Commissioner’s 
audit letter of April 23, 1929, that there was a barred de¬ 
ficiency in income tax for the fiscal year ended November 
30, 1919, and that petitioner was not entitled to rblief by 
way of special assessment for that year. 
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A copy of that protest was made Exhibit B to Respond¬ 
ent’s Answer as amended and was also admitted in evi¬ 
dence as Petitioner’s Exhibit 5. Same is quoted as follows: 

Petitioner’s Exhibit A. 

(Also Exhibit B to Respondent’s Answer as Amended.) 

“ Before the Bureau of Internal Revenue. 

In the Matter of the Claim for Refund for the Fiscal Year 
1919 filed by Botany Worsted Mills, Passaic, N. J. 

Taxpayer’s Protest. 

Attention: IT; AR: SM. JDM: A-32274; B-32275. 

I. Preliminary Statement. 

The Botany Worsted Mills, Passaic, N. J., has received 
the Department’s letter of April 23, 1929. That letter 
finds a deficiency (barred) in income tax of $14,690.89 for 
the fiscal year ended November 30, 1919. The Depart¬ 
ment’s letter also denies relief by way of special assess¬ 
ment. for the following reason: 

“After careful consideration and review, your applica¬ 
tion under the provisions of Section 327 for assessment of 
your profits tax for the year ended November 30, 1919, as 
prescribed by Section 328 of the Revenue Act of 
65 1918, has been denied inasmuch as the audit dis¬ 

closed no exceptional hardship evidenced by gross 
disproportion between the tax computed without benefit of 
the above section and the tax computed by reference to the 
representative corporations specified in Section 328.” 

The letter further states that, in view of the above find¬ 
ings, the taxpayer’$ claim for refund of $2,355,431.30 for 
the year 1919 will be rejected, and that the Collector of 
Internal Revenue will be officially notified of such rejection, 
unless within thirty days from the date of the letter the 
taxpayer advises the Bureau that it desires a hearing or 
wishes to file a protest. 

In accordance therewith, we, as counsel for the taxpayer, 
file this protest with respect to the Department’s audit and 
the denial of special assessment. We request a conference 
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and that you advise our office in Washington of the dite on 
which such hearing may be held. 

| 

II. Matters Protested. 

The following points are herewith briefly mentioned for 
which adjustment should be made: 

(a) An increased deduction from income on account of 

depreciation allowances. 

(b) An increase in invested capital by reason of: 

(1) Restoration to surplus of previous adjustment 

of $1,028,885.71 on account of depreciation 
reserve. 

(2) Correction of the amount of 1918 income taxes 

prorated as a deduction out of surplus. 

(c) Correction of pre-war income in computing war 

profits credit. 

(d) The allowance of special assessment. 

III. Depreciation Deduction from Income. 

The Bureau has deducted from income an allowance of 
$340,334.30 depreciation. This was computed on cost 
whereas the Special Advisory Committee, in disposing of 
two cases on appeal for this company involving the years 
1922-1925, inclusive, has allowed a March 1, 1913, value, 
plus cost of additions, on which to compute deprecia- 
66 tion. In this connection we refer specifically l;o the 
brief filed November 12, 1926, by Haskins & Sells, 
New York City, regarding the 1922-1924 income tax adjust¬ 
ment, and also to the Department’s last audit for these 
years reflected in a final order of the Board showing the 
final basis and computation of depreciation allowances for 
such years. 

The Department has not given proper effect to the over¬ 
time use of machinery and equipment, buildings, and other 
property during the fiscal year ended November 30, 1919. 
Accelerated depreciation has been allowed on the bapis of 
increasing the normal rate of depreciation by one-half the 
percentage of overtime, whereas such normal depreciation 
rates should be increased by the full amount of overtime 
operations. In this connection we refer to Internal Rev¬ 
enue Agent’s report dated March 2,1928 covering the years 
1918 and 1919 of the Botany Worsted Mills. 
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IV. Increase of Invested Capital on Account of Excess 

Depreciation Reserve. 

The invested capital set forth in the Department’s last 
audit letter reflects as one of the adjustments thereto the 
restoration of $1,028,885.71 to the depreciation reserve 
shown on the taxpayer’s books of account. This adjust¬ 
ment is entirelv erroneous under the facts of the situation 
inasmuch as by that restoration to the reserve, the Depart¬ 
ment in part (approximately 50%) restores to reserve the 
amount of $2,139,975.94 which after careful appraisal and 
check the taxpayer eliminated therefrom as of the year 1913 
because excess depreciation was reflected in the reserve ac¬ 
count on the books. In this connection we refer to our brief 
filed for the years 1918 and 1919 on or about December 31, 
1927 (p. 15 et seq.). 

We also refer to our supplemental brief as to abnormal¬ 
ities for special assessment filed December 17, 1928 and in¬ 
volving the years 1918 and 1919 (p. 20, designated “ Hidden 
or Non-apparent Surplus”). 

V. Proration from Invested Capital of 1918 Income Taxes. 

The correct income tax liability for the fiscal year ended 
November 30,1918, is shown in the Department ’s last audit 
as $3,782,964.64. The amount multiplied by .4130, or 
67 $1,562,364.40, represents the proper reduction of in¬ 

vested capital. The Department’s audit shows a re¬ 
duction of $1,618,660.98 on account of this item. 

The corrected tax should be used to determine the pro¬ 
ration regardless of the fact that refund of $136,181.42 for 
the fiscal year 1918 is barred. Such refund was not barred 
until sometime in 1924 and consequently the taxpayer had 
a just and enforci-ble claim up to that time. The barred 
refund therefore cannot affect the proper proration of 1918 
income taxes out of the 1919 invested capital. 

VI. Pre-War Income. 

Pre-war income, necessary in the computation of war 
profits credit to compute the war profits tax for a portion 
of the fiscal year ended November 30, 1919, is erroneously 
stated in the Department’s assessment letter. An amount 
of $699,360.00 has been used, whereas the pre-war income 
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was $707,626.17 as indicated in final audits of the depart¬ 
ment for the years 1911-1913, inclusive. 

VII. Special Assessment. j 

The Department admits abnormalities, but has | deter¬ 
mined no rate for profits tax computation other than the 
statutory rates under Section 301 of the Revenue jAct of 
1918. In connection wfith the abnormalities representing 
grounds for special relief, we refer to our supplemental 
brief filed December 17, 1928, covering the years 19118 and 
1919 of the Botany Worsted Mills. 

The average profits tax rate for the fiscal year ended 
November 30, 1919, allowed under Section 301 is 30.75%, 
This is in excess of the average profits tax rate of repre¬ 
sentative corporations. The average profits tax rate for 
1919 of comparative companies was considerably below the 
rate used by the Botany Worsted Mills. We request the 
Department to review the matter of special assessment 
rates applicable to this taxpayer and to grant relief as pro^ 
vided for in Section 328 of the Revenue Act of 1918. 

No affidavit is appended to this protest for the reason 
that the facts stated are now in the possession of the 
Bureau by reference to Agent’s report, prior assessment 
letters and briefs filed. We shall be able at subsequent 
conference to exhibit copies of such report, letters 
68 and briefs in support of the matters herein pre¬ 
sented for consideration. 

Respectfully submitted, 

HOLMES, BREWSTER & IVINS, 

815 Fifteenth Street, N. W. 

Washington, D. C. 

Of Counsel: 

LOUIS H. HALL. | 

May 23,1929.” I 

9. Notwithstanding the filing of the protest of May 23, 
1929, next above mentioned, the Commissioner of Internal 
Revenue on May 31, 1929, approved a rejection schedule in¬ 
cluding the claim for refund for the taxable year 19pL9 just 
mentioned and on the same date the Deputy Commissioner 
sent petitioner a letter (which was admitted in evidence as 
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Petitioner's Exhibit 6, and also as Respondent's Exhibit C) 
reading as follows: 

Treasury Department, 

Commissioner of Internal Revenue, 
Washington. 


Botanv Worsted Mills, 
Passaic, N. J. 


May 31, 1929. 


In re Refund Claim for Year 11-30-19—Amount, 

$2,355,431.30. 


Sirs: 

Your claim for refund of taxes, above referred to, was 
disallowed by the Commissioner on a schedule dated May 
31,1929. 

Respectfully, 

C. B. ALLEN, 

Deputy Commissioner , 

By-, 

Head of Division. 

69 10. Thereafter the Commissioner referred the pe¬ 

titioner's protest of May 23, 1929, for report and 
recommendation tp the Special Advisory Committee, a Di¬ 
vision of the Bureau of Internal Revenue which was out¬ 
side the Income Tax Unit and to which the Commissioner 
was at that time referring cases involving special assess¬ 
ment. Thereafter the Special Advisory Committee sub¬ 
mitted its report and recommendation to the Commissioner 
with respect to the case of the petitioner for the fiscal year 
ended November 30, 1919, which report was approved in 
writing by the Commissioner on February 24,1933. A copy 
of that report was made Exhibit A to respondent's an¬ 
swer. Same was admitted in evidence as Petitioner's Ex¬ 
hibit 14 and also as Respondent's Exhibit A, and is as 
follows: 




61 


GUY T. HELVERING, COMMISSIONER. 

Exhibit “A”. | 

Special Advisory Committee. 

SA :LIK. GFT. j 

In re Botany Worsted Mills, Passaic, New Jersey. 

j 

Represented by Kingman Brewster, James S. Y.l Ivins, 
0. R. Folsom-Jones, Washington, D. C. j 

Year: Fiscal ended November 30, 1919. j 
Mr. Commissioner: 

i 

The above-entitled ease has been considered bv the Com- 
mittee in accordance with the procedure outlined in jnemo- 
randum dated April 14, 1930 (approved by the Commis¬ 
sioner of Internal Revenue), giving the Committee juris¬ 
diction in certain classes of cases involving applications 
to reopen claims for refund based upon questions of Special 
assessment. 

Conference was grantel February 16,1932, at the request 
of the taxpayer in order that the taxpayer might haVe full 
opportunity to present its case to the Committee. 

The issue, relevant facts and the basis which, ^n the 
opinion of the Committee, justified the denial of the request 
to reopen the disallowed claims for refund are submitted 
with the Committee’s recommendation. j 

I. Issue. 

Whether claim for refund based upon special assessment 
should be reopened under the provisions of T. D[ 4235 
(C. B. VII-2, 76) and the profits tax determined under the 
provisions of Sections 327 and 328 of the Revenue Act 
of 1918. 

70 II. Findings of Fact. 

The taxpayer was granted an extension to and including 
May 15, 1920 in which to file a return for the fiscal year 
ended November 30, 1919. The return was, thereforb, due 
on that date. The tax liability of $2,535,651.64 as shown by 
the return was assessed and duly paid in full during the 
year 1920. See Certificate of Collector appearing on claim. 

On March 11, 1924, the taxpayer filed a claim for refund 
of $2,355,431.30 with the Collector of Internal Revenue for 
its District. One of the grounds for claiming a refund was 



62 


U. S. EX REL. BOTANY WORSTED MILLS VS. 


special assessment. Under Section 284(b) of the Revenue 
Act of 1926 the taxpayer had five years from the due date 
of the return within which to file claims for refund. Ac¬ 
cordingly, the claim in question was timely filed. 

The final audit for the taxable year and also for the 
taxable year 1918 was communicated to the taxpayer in 
Bureau letter dated April 23, 1929, and in that letter the 
application for special assessment was denied, “no hard¬ 
ship’\ The claim for refund was disallowed on a schedule 
signed by the Commissioner of Internal Revenue on May 
31, 1929. On May 23, 1929, the taxpayer filed a brief in 
protest to the action of the Bureau as set forth in the letter 
of April 23, 1929, but the claim for 1919 was disallowed be¬ 
fore the protest was brought to the attention of the Unit. 
Under such circumstances, the protest was considered to 
be in the nature of an application for reopening the dis¬ 
allowed claim for refund and it was referred to this office 
for consideration in accordance with the procedure affect¬ 
ing such class of cases which became effective on April 14, 
1930. The Unit’s transmittal memorandum is dated May 
17, 1930. 

Following the receipt of the case the Committee was not 
communicated with by the taxpayer or its representatives 
and an immediate conference was not offered for the rea¬ 
son that numerous cases of a similar character were then 
receiving its attention. The matter of considering the case 
for the taxable year was not brought to the Committee’s 
attention until January, 1932, when the taxpayer’s repre¬ 
sentatives requested that the case be taken up and a con¬ 
ference granted. At that time as will be shown herein¬ 
after the period of limitation for bringing suit on the claim 
had expired. 

III. Law and Argument. 

T. D. 4235, which relates to the “ reopening of refund 
claims”, so far as pertinent to the consideration of this 
case, is quoted: 

“11. Claims Disallowed On or After May 29, 1928. 

“A case in which the claim was disallowed on or after 
May 29, 1928, is governed by Section 608 of the Revenue 
Act of 1928, and no such case will be reopened if, under 
the provisions of such section, a refund would be con¬ 
sidered erroneous.” 
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The requirements for bringing* suit are set forth in Sec¬ 
tion 1113 of the Revenue Act of 1926. Such section pro¬ 
vides that no suit or proceeding by any person for tjhe re¬ 
covers of anv internal revenue tax can be maintained in 
any court unless a claim for refund or credit has been duly 
filed and 

“* * * no such suit or proceeding shall be begun * * * 
after the expiration of five years from the date pf the 
payment of such tax * * * unless such suit or proceed¬ 
ing is begun within two years after the disallowance of the 
part of such claim to which such suit or proceeding 
relates.” j 

71 Section 3226 of the Revised Statutes as amended 
and reenacted in the Revenue Act of 1926 as Sec¬ 
tion 1113 has been further amended in the Revenue j&ct of 
1932 and reenacted as Section 1103 of that Act. I The 
amendment, however, does not change Section 1113 in its 
application to this case. 

Section 608 of the Revenue Act of 1928 provides as fol¬ 
lows : 

“A refund of any portion of an internal revenue tax (or 
any interest, penalty, additional amount, or addition to 
such tax) made after the enactment of this Act, sl^all be 
considered erroneous— 

“(a) if made after the expiration of the period of limi¬ 
tation for filing claim therefor, unless within such period 
claim was filed; or 


“(b) in the case of a claim filed within the propqr time 
and disallowed by the Commissioner after the enactment of 
this Act, if the refund was made after the expiration of the 
period of limitation for filing suit, unless— 

“(1) within such period suit was begun by tlje tax¬ 
payer * * *.” 

The claim for refund as indicated hereinbefore whs dis¬ 
allowed on a schedule dated May 31, 1929, or “aftdr May 
29, 1928”. Two years from the disallowance of thq claim 
is later than five years from the payment of the tax. There¬ 
fore, the period of limitation for bringing suit expired on 
May 31, 1931. No suit was filed by the taxpayer on or be¬ 


fore that date. 
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A refund is considered erroneous under the provisions of 
Section 608 4 ‘in the case of a claim filed within the proper 
time and disallowed after the enactment of this Act (May 
29, 1928), if the refund was made after the expiration of 
the period of limitation for filing suit, unless within such 
period suit was begun by the taxpayer”. Therefore, as the 
claim for refund here in question w T as disallowed after the 
enactment of the Revenue Act of 1928 and no suit was filed 
within the period of limitation for filing suit any refund 
that may be found to be due would be considered erroneous 
and under Paragraph II of T. D. 4235 “no such case will 
be reopened.” 

The taxpayer’s representatives upon being advised of 
the above conclusion contended in conference with the Com¬ 
mittee that the provisions of the statute (Section 608) are 
not applicable to claims for refund involving special as¬ 
sessment because the Commissioner’s determinations under 
the special assessment sections are not reviewable by the 
courts as the result of the decision of the United States 
Supreme Court in Williamsport Wire Rope Company v. 
United States (T. D. 4172, C. B. VII-2, 323). The Commit¬ 
tee deemed it advisable to refer this question to the Gen¬ 
eral Counsel for the Bureau for an opinion which was 
rendered under date of March 12,1932, symbols GC :I :FCL, 
A-230215. The opinion which will be found in the file was 
to the effect that any refund that might be found to be due 
is barred bv “the limitations of Section 608, Revenue Act 
of 1928”. 

IV. Recommendation. 


It is accordingly recommended that the application for 
reopening the claim for refund for the fiscal year 1919 
based upon special assessment be denied and that hence¬ 
forth the case be considered as finally closed. 

(S.) ! JOSEPH K. MOYER, 

Chairman. 

(S.) ! L. KAVANAGH, 

Member. 

(S.) P. J. ROSE, 


Member. 

(S.) C. T. HOFFMAN, 

Approved: Feb. 24, 1933. Member. 

(S.) i DAVID BURNET, 

Commissioner of Internal Revenue. 
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72 11. At 8 P. M. on March 3,1933, the Commissioner of 

Internal Revenue mailed a letter to Messrs. Brewster, 
Ivins & Phillips, Southern Building, Washington^ D. C., 
attorneys, and also sent a copy of same to the petitioner. 
Copy of said letter was admitted in evidence as petitioner’s 
Exhibit 11 and also as respondent’s Exhibit D and is as 
follows: 


SA :LK. GFT. 

Brewster, Ivins & Phillips, 
Southern Building, 
Washington, D. C. 


March 3,11933. 

' i 


In re Botany Worsted Mills, Passaic, New Jersey. 

Year: Fiscal November 30, 1919. 

Sirs: 

Reference is made to the request that the claim for re¬ 
fund of $2,355,431.30 based upon special assessment (as¬ 
sessment under the provisions of Section 327 and; 328 of 
the Revenue Act of 1918) be reconsidered. Authority for 
such reconsideration is found in T. D. 4235 (C. Bi VTI-2, 
76), the claim having been disallowed by the Commissioner 
of Internal Revenue. 

An examination of the facts discloses that the claim in 
question was disallowed after the enactment of the Revenue 
Act of 1928 (disallowed on schedule dated May 31j, 1929) 
and the period of limitation for bringing suit as provided 
in Section 1113 of the Revenue Act of 1926 expired on 
May 31, 1931 (two years after the disallowance of the 
claim), without suit having been filed by the taxpayer. 

Under such circumstances reopening of the claim is spe¬ 
cifically prohibited by Paragraph II of T. D. 4235, which 
provides that: 

“A case in which the claim was disallowed on or after 
May 29, 1928, is governed by Section 608 of the Revenue 
Act of 1928, and no such case will be reopened ifj under 
the provisions of such section, a refund would be consid¬ 
ered erroneous.” 

Under Section 608 a refund “ shall be considered erro¬ 
neous * * * in the case of a claim filed within the 


i 
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proper time and disallowed by the Commissioner after the 
enactment of this Act if the refund was made after the 
expiration of the period of limitation for bringing suit— 
unless within such period suit was begun by the taxpayer 

* * * 7 y 

The request for reconsideration is accordingly denied 
and the case henceforth will be considered as finally closed. 

A copy of this letter has been furnished the taxpayer. 

Respectfully, 

1 (Signed) DAVID BURNET, 

Commissioner. 

73 Evidence Offered at the Hearing , the Admissibility 

of Which Is in Question. 

0. R. Folsom-Jones was called as a witness for the peti¬ 
tioner and testified that he had been one of its attorneys 
before the Bureau of Internal Revenue and had filed the 
original brief of December 31, 1927, and the supplemental 
brief of December 17, 1928, hereinbefore mentioned; that 
the original brief was filed with the Special Assessment 
Section of the Income Tax Unit; that the supplemental 
brief was filed with the General CounsePs office; and that 
he had held conferences on these two briefs with respect 
to the taxable year 1918. Exceptions were reserved in 
connection with the further examination of that witness 
as follows: 

1. Mr. Folsom-Jones was then asked by counsel for peti¬ 
tioner whether he sought to have the General CounsePs 
office consider the fiscal year ended November 30, 1919, 
with the supplemental brief and in the conferences held 
thereon. He replied: “I did.” On objection by respond¬ 
ent’s counsel the answer was stricken on the ground stated 
by the Court “that what he sought to do orally is excluded.” 
Exception was noted. 

2. Mr. Folsom-Jones was further asked: “And did the 
General Counsel decline to consider 1919?” Respondent’s 
counsel objected and was sustained on the ground stated 
by the Court “unless it was in writing, or some official act,” 
the General CounsePs refusal to consider 1919 could not 
be shown. Exception was noted. 

3. Mr. Folsom-Jones was next asked: “Did the Commis¬ 
sioner of Internal Revenue publish a statement, Decision 
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No. 50, with reference to the fiscal year 1918, and th^ claim 
thereon?” This was objected to by respondent’s (jounsel 
on the ground that 1918 was not in question. The| Court 
sustained the objection and an exception was noted. 

4. The above-mentioned Commissioner’s Decision No. 50 
was offered in evidence and on objection by respondent’s 
counsel was excluded and an exception noted. Thcj docu¬ 
ment, however, was marked for identification as Petitioner’s 
Exhibit No. 3 and is herewith quoted. 

74 Said Decision No. 50 was published by the Com¬ 
missioner of Internal Revenue and made open to 
public inspection under the requirements of a Presidential 
Executive Order dated March 14, 1929, and Treasury 
Decision 4264. Same reads as follows: 


Decision No. 50. 

Treasury Department, 

Bureau of Internal Revenue. 

In re Botany Worsted Mills, Passaic, New Jersey. 

April 22, 1929. 

An overassessment of income and profits taxes iii favor 
of the above-named taxpayer is determined as follows: 


Fiscal Year Ended. 

November 30, 1918 


Overassessment. 

$645,914.52 


A hearing was held February 14, 1929. 

This overassessment is the result of a redeterm}nation 
of the profits tax liability under the provisions of section 
210 of the Revenue Act of 1917 and sections 327 and 328 
of the Revenue Act of 1918 by reason of the fact that after 
thorough consideration of the taxpayer’s manner I of or¬ 
ganization and incomplete accounting data it is found that 
the invested capital cannot be satisfactorily determined. 

Appeals of Mutual Chemical Company of Aikieriea, 
12 B. T. A. 578; 

Georgia Manufacturing Company, 5 B. T. A. 893; 

Rex Machinerv and Supply Companv, 3 B. T. jL 182. 

D. H. BLAIR, 
Commissioner. 

6—6561a 
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Year. Credited. Refunded. 

Fisc. 11-30-1918.$4,324.68.$641,589.84 

75 In excluding Decision No. 50 the Court stated 
“that the only tax matter involved in this suit is that 

of the fiscal year ending November 30, 1919 ”. 

5. The witness then identified the Deputy Commission¬ 
er’s letter to petitioner of April 23, 1929, as having been 
received by himself in due course (Petitioner’s Exhibit 4 
hereinbefore mentioned) and that he filed the protest with 
the Bureau of Internal Revenue dated May 23, 1929, relat¬ 
ing to the fiscal year 1919, which protest was admitted in 
evidence as Petitioner’s Exhibit 5. He was then asked: 
“At the time you filed that protest, May 23, 1929, were you 
advised as to the dissolution of the so-called Special As¬ 
sessment Section?” and he answered: “I was”. Respond¬ 
ent’s counsel objected to this as immaterial and the Court 
inquired of Botany’s counsel whether Mr. Folsom-Jones 
was advised by “letter” or “orally” of the dissolution. 
On being advised that Mr. Folsom-Jones “was told” that 
the Special Assessment Section had been dissolved, the 
Court ruled out Mr. Folsom-Jones’ answer. An exception 
was noted. 

6. Mr. Folsom-Jones was then asked: “Did you endeavor 
to discover whether this protest (the one dated and filed 
May 23, 1929) and the supplemental brief (filed directly 
with the General Counsel’s Office on or about December 17, 
1928) referred to therein, had been considered in the Bureau 
of Internal Revenue in connection with the rejection of the 
1919 claim?” Respondent’s counsel objected and was sus¬ 
tained. An exception was noted. 

7. Petitioner’s counsel asked Mr. Folsom-Jones: “Do 
you recall going with me to call on Commissioner of In¬ 
ternal Revenue Lucas, with respect to the rejection of this 
claim (for the fiscal year ended November 30, 1919)?” to 
which he replied that he remembered distinctly calling on 

Mr. Lucas on January 22,1930. He was then asked: 

76 “And did you request that he have the claim (for 
1919) reopened and reconsidered?” He answered: 

“I did”. Respondent’s counsel objected to the last ques¬ 
tion and answer as there was no written request made for 
such reconsideration. The Court sustained the objection 
and ruled out the answer. An exception was noted. 
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8. Mr. Folsom-Jones was then asked: “Did Commis¬ 
sioner Lucas say anything as to what he would dq about 
that claimf” Respondent’s counsel also objected |to this 
question on the ground “that -is oral discussions vjith the 
Commissioner prior to his decision which are immaterial.” 
The Court sustained the objection and an exception was 
noted. 

9. Counsel for petitioner offered in evidence copies of 
three documents all relating to its claim for refund for the 
fiscal year ended November 30, 1917, as follows: 

(a) a typewritten copy of “supplemental brief as to 
abnormalities for special assessment, which was filed with 
the Bureau of Internal Revenue June 21, 1929”, 

(b) a printed copy of a brief filed, on or about becem- 
ber 11, 1929, with the Commissioner of Internal Revenue, 
and 

(c) a typewritten copy of a “supplemental memorandum 
on special assessment” for “Attention, Mr. E. P| King, 
Head, Review Division, General Counsel’s Office,” filed on 
or about August 6, 1931. 

Respondent’s counsel objected to the introduction of 
these three documents in evidence on the ground thb,t they 
all related to the fiscal year ended November 30, 1917, and 
not to the fiscal year ended November 30, 1919. The Court 
sustained the objections to all three documents and excep¬ 
tions were noted. The documents, however, were marked 
for identification as Petitioner’s Exhibits 7, 8, an<jl 9, re¬ 
spectively. 

77 10. Counsel for petitioner then offered in evidence 

Commissioner’s Decision No. 2852, dated Ocfjober 9, 
1931, published and placed on file in his office for pdblic in¬ 
spection under the requirements of Presidential Executive 
Order dated March 14, 1929, and Treasury Decisiofn 4264. 
This decision sets forth the amount of the overpayment de¬ 
termined for the fiscal year ended November 30, 1917, and 
the reason for allowance of special assessment. Respond¬ 
ent’s counsel objected to the introduction of this dolcument 
and was sustained on the ground that it related to a taxable 
year not in question here. Exception was noted and the 
document was marked for identification as Plaintiff’s Ex¬ 
hibit No. 10 and is herewith quoted: 
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“Decision No. 2852. 

Treasury Department, 

Bureau of Internal Revenue. 

In re: Botany Worsted Mills, Passaic, N. J. 

October 9, 1931. 

An overassessment of income and profits taxes in favor 
of the above-nam^d taxpayer is determined as follows: 

Fiscal Year Ended. Overassessment. 

November 30, 1917 . $872,336.82 

The overassessment results from the redetermination of 
the profits tax liability under the provisions of section 210, 
Revenue Act of 1917, by reason of the fact that after con¬ 
sideration of the taxpayer’s manner of organization and 
incomplete accounting data it is found that the invested 
capital cannot be satisfactorily determined. 

Mutual Chemical Company of America v. Commis¬ 
sioner, 12 B. T. A. 578. 

; DAVID BURNET, 

Commissioner. 


Year. Refunded. 

Fiscal ended 11-30-1917 . $872,336.82” 


78 11. Counsel for petitioner asked Mr. Folsom-Jones 

if he had had conferences with Mr. Towers of the 
Special Advisory Committee with respect to the 1919 claim 
in the Fall of 1930, and the witness answered “I did”. 
Counsel then asked the further question “Did you request 
him to take up the 1919 claim?”. Respondent’s counsel 
then objected “to all of this type of testimony” on the 
ground that “the counsel is trying to get in what the 
Court expressly ruled cut”. That objection was sustained 
and an exception was noted. 

12. Counsel for petitioner asked Mr. Folsom-Jones the 
question “Did you have conferences during 1932 with the 
Special Advisory Committee with respect to their action 
on the claim for 1919?”, and he answered “I did”. He 
was then asked the further question “And can you tell us 
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the substance of those—can you tell us what the effect of 

those conferences was, what was said and-”. Counsel 

for the respondent objected, which objection was sustained 
and an exception was allowed. 

13. Counsel for petitioner then asked Mr. Folsoip-Jones 
the question 4 4 Did you have a conference during 19^2 with 
Commissioner Burnet on the 1919 claim ”, and he answered 

' 9 j 

“Yes”. He was then asked the further question “What 
transpired at those conferences?” Counsel for respondent 
objected “for the same reason”, which objection w$s sus¬ 
tained, and an exception was noted. 

14. Counsel for petitioner asked Mr. Folsom-Jones the 
question “Did you have conferences with Mr. Ballantine, 
the Under-Secretary of the Treasury, with reference to the 
1919 claim?”, and he answered “I did”. Counsel whs then 

asked the further question “What transpijed at 
79 those conferences?” Counsel for respondefit ob¬ 
jected, which objection was sustained, and an excep¬ 
tion noted. 

15. Joseph K. Moyer was called as a witness for peti¬ 
tioner and stated that he is an attorney practicing law and 
also an accountant practicing in the District of Columbia, 
and that he held the office in the Bureau of Internal Revenue 
of Chairman of the Special Advisory Committee during 
the years 1927 to 1933. He testified that the Special Ad¬ 
visory Committee had jurisdiction of cases involving spe¬ 
cial assessment, in which applications were filed for ^con¬ 
sideration of claims. 

16. Counsel for petitioner then asked Mr. Moyer: “Was 
the case of the Botanv Worsted Mills for 1919 referred to 
the Special Advisory Committee?” Respondent’s cbunsel 
objected without explanation and the objection wag sus¬ 
tained. An exception was noted. 

17. Mr. Moyer was then asked the following questions to 
which respondent’s counsel made objections and was sus¬ 
tained on the ground that oral testimony could not be ad¬ 
mitted to establish the things indicated—exceptions being 
noted: 

“Mr. Moyer, were you, at any time, directed by the Com¬ 
missioner of Internal Revenue to consider the merits of 
the Botany Worsted Mills’ claim for special assessment 
and refund for 1919 ? ” 
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“Did the Special Advisory Committee go into the merits 
of the Botanv Worsted Mills’ claim for special assessment 
for 19l9?” 

80 “Did the Committee make any computations show¬ 
ing the correct tax for 1919 under Section 328 of 

the Revenue Act of 1918 of the Botany Worsted Mills?” 

“Did the Committee find that there was an overpayment 
of the Botanv Worsted Mills 1919 taxes?” 

“Did you report to Commissioner Burnet the result of 
any computations made by the Special Advisory Committee 
with respect to the 1919 taxes of the Botany Worsted 
Mills?” 

18. Petitioner called as a witness David Burnet, who had 
been Commissioner of Internal Revenue between August, 
1930 and May, 1933, and who recalled dealing with the claim 
for refund of petitioner for 1919. He was asked “Did you 
ever direct any of your subordinates to go into the question 
of the merits of the petitioner’s claim for special assessment 
and determine the rate of excess profits taxes which would 
be properly applicable to that company for the fiscal year 
ended November 30, 1919?” Respondent’s counsel ob¬ 
jected on the ground that any answer would involve oral 
discussions of what happened prior to any formal decision 
on the matter. The Court sustained the objection stating 
that “if any action of that kind were taken, it would have 
to be proved by the official records.” An exception was 
noted. 

19. Mr. Burnet was then asked: “Did vou receive a re- 
port from any of your subordinates as to the computations 
of the excess profits taxes and income taxes properly appli¬ 
cable to the Botany Worsted Mills for 1919?” Objection 
was made by respondent’s counsel on the ground that it 
was not shown that such report was made a part of any 

formal decision on the case. The objection was sus- 

81 tained, the Court stating that “The reports speak 
for themselves”, and an exception noted. 

20. Ralph L. Hewitt, Assistant Treasurer of Botany 
Worsted Mills, was called as a witness for petitioner. Pe¬ 
titioner’s counsel explained: 

“Now, if the court please, I would like to offer the 
testimony of Ralph Hewitt, Assistant Treasurer of the 
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Botany Worsted Mills, for the purpose of showing that the 
capital structure of the Botany Worsted Mills, as ref ected 
by its books, was not changed between 1917, 1918 and j 1919, 
except with respect to the increases of the property account 
due to acquisitions; the decreases of the property account 
due to abandonment or depreciation, and the profip and 
loss earnings reflected in the surplus. 

4 ‘The purpose of that is in connection with the Coijamis- 
sioner’s determinations that he could not determine the in¬ 
vested capital for 1917 and could not determine tfye in¬ 
vested capital for 1918. 

“There being no difference in the capital structure, it 
would follow that he could not determine the invested capi¬ 
tal for 1919.” 

The Court then said: 

“The court has notified counsel for the petitioner that 
we are not going to proceed any further in this case on 
the basis of an offer to prove. The court is going tq pass 
on the actual testimony offered in court; so an offer to 
prove means nothing to the court. We are proceeding on 
the other basis.” 

S2 21. Mr. Hewitt testified that he had been an em¬ 
ployee of Botany Worsted Mills since August, 1922, 
and its Assistant Treasurer since the year 1924; thai; dur¬ 
ing the years 1920, 1921 and part of the year 1922 he was 
employed by Haskins and Sells, certified public accountants, 
in connection with work on the books of petitioner tinder 
the direction of the Alien Property Custodian; anq that 
he has had custody of the financial records and books of 
account of the company since the year 1922. 

22. Mr. Hewitt was then asked: “Have you recently 
examined those books to find out whether there i$ any 
difference in the capital structure of petitioner between 
1917, 1918 and 1919?” Respondent’s counsel objected on 
the grounds that the question was an attempt at q col¬ 
lateral attack on the Commissioner’s determination ip this 
case, that it endeavored to get the Court to pass on the 
company’s invested capital or whether anybody can deter¬ 
mine the invested capital and the whole matter of special 
assessment, and that it was an attempt to establish p col¬ 
lateral fact not germane to the case. Petitioner’s counsel 
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replied that the purpose of the question and expected 
answer, together with other questions and answers which 
would naturallv follow therefrom, was to show that there 
was not any difference in the capital structure between the 
fiscal vears 1917,1918 and 1919 and that, the Commissioner 
of Internal Revenue having publicly declared his inability 
satisfactorily to determine statutory invested capital for 
1917 and 1918, he likewise could not determine statutory 
invested capital for 1919 when he considered the claim 
for refund for that year. The Court sustained the objec¬ 
tion to the witness testifying “to what the books of the 
plaintiff show in this regard, because he is incompe- 

83 tent to testify to such things orally; and, certainly, 
for the reason that that was a matter before the 

Commissioner, this Court is not to sit in review or appeal 
on the findings of the Commissioner.” Petitioner’s coun¬ 
sel then called the Court’s attention to the fact that the 
books of account were present in the court room and that 
it was his intention to have the witness turn to them for 
any necessary figures. Exception was noted to the Court’s 
ruling. 

23. Mr. Hewitt was further asked: “On what books of 
the company are the property and investment accounts and 
surplus accounts shown?” Objection was made on the 
ground that the matter was not relevant or material at all 
to the present inquiry and the objection was sustained. 
An exception was noted. 

84 Petitioner then rested. 

Respondent’s Evidence. 

Respondent then offered copies of four written docu¬ 
ments which, without objection, were admitted in evidence 
as follows: 

Special Advisory Committee’s undated report relating to 
fiscal year ended November 30, 1919, approved by the Com¬ 
missioner February 24, 1933, (which is the same as Peti¬ 
tioner’s Exhibit 14 and is copied at pages 69-71 of this 
agreed record hereinbefore), as Respondent’s Exhibit A. 

The Deputy Commissioner’s audit letter to petitioner of 
April 23,1929, (which is the same as Petitioner’s Exhibit 4, 
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and an abstract of which is copied into this agreed record 
at pages 61-63 hereinbefore) as Respondent’s Exhibit|B. 

The Deputy Commissioner’s formal rejection letter to 
petitioner dated May 31, 1929 (which is the same as peti¬ 
tioner’s Exhibit 6 and is copied into this agreed record 
at page 68 hereinbefore) as Respondent’s Exhibit C.| 

The Commissioner’s final letter of March 3, 1936, to 
Brewster, Ivins & Phillips, attorneys for petitioner (\|hich 
is the same as Petitioner’s Exhibit 11, and is copied in 
this agreed record at page 72) as Respondent’s Exhibit D. 

The Court: That closes the case on both sides? 

Mr. Readv: That closes the case, your honor. 

The Court then announced its decision at the close of 

i 

the hearing on January 15, 1935. It declined to issub the 
writ of mandamus and dismissed the petition. An appeal 
was noted in open court and an appeal bond to cover 
85 costs fixed at $100.00 or $50.00 cash in lieu thereof. 

In making its decision and so ruling the Court 
rendered the following oral opinion: 

“I refuse to issue the writ of mandamus and dismiss the 
petition. Counsel may see that the proper order is issued 
to carry out the ruling. It is not necessary for me to knake 
any findings of fact, whether or not the petition for man¬ 
damus is the wrong method of procedure, because the Court 
of Appeals will decide whether it is the proper procedure 
or not. 

“Nevertheless, it is shown here from the record and 
from the evidence that the action sought to be compelled 
is discretionary and not ministerial; and aside from that, 
it appears that the claim is void by the statute of lipiita- 
tions; and aside from that, on the merits of the case, itself, 
it has been decided by the Commissioner and, under the 
law and decisions of the Supreme Court of the Uinited 
States, that decision is final and is not reviewable by this 
court. ’ ’ 

******* 
Stipulation of Counsel. 

It is hereby stipulated that the foregoing agreed state¬ 
ment of the pleadings (as condensed herein), all motions, 
and the proceedings at the hearing below constitutes all 
of the pleadings and motions filed, made, and 
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by either party prior to the submission and decision of 
this cause below, and all rulings and decisions made by 
the Trial Court, relied upon by either party in connection 
with this appeal; and it is further stipulated that the 
S6 foregoing is a statement of the case showing the 

questions of fact and law presented by both parties, 
showing how the questions arose and were decided in the 
trial court, and that same sets forth onlv so much of the 
facts alleged and proved or admitted or sought to be proved, 
as either or both of the parties deem essential to a decision 
of such questions on appeal. And said statement of the 
case is prepared and signed in accordance with the provi¬ 
sions of Rule V of the Court of Appeals and is herewith 
presented to the trial Justice for his approval. 

; JAMES S. Y. IVINS, 

Attorney for Botany Worsted Mills, Petitioner. 

Dated September 30, 1935. 

' FRANK J. READY, Jr., 

Special Assistant to the Attorney General. 

Dated September 30, 1935. 

LESLIE C. GARNETT, 

United States Attorney. 

September 30, 1935. 

87 I, Daniel W. O’Donogliue, the justice who presided 
at the hearing of the above entitled cause, do hereby 
approve of th,e foregoing statement of the case, as is evi¬ 
denced by my signature to said statement in duplicate, 
whereof one copy shall be filed with the Clerk of this Court, 
and the other copy shall be filed by the appellant with the 
Clerk of the Court of Appeals of the District of Columbia. 

DANIEL W. O’DONOGHUE, 

Justice. 

Dated September 30, 1935. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6561. United States ex rel. Botany Worsted Mills, a 
Corporation, Petitioner, vs. Guy T. Helvering, Commis¬ 
sioner of Internal Revenue. United States Court of Ap¬ 
peals for the District of Columbia. Filed Sep. 30, 1935. 
Henry W. Hodges, Clerk. 
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enue, Appellee. 
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DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

• I 

i 

_ 

STATEMENT 

Proceedings 

This is an appeal from a final judgment of the Su¬ 
preme Court of the District of Columbia made and 
entered on January 15, 1935 [R. 2]. The jurisdiction 
of this Court is invoked under the provisions of Sec¬ 
tion 26, Title 18, of the Code of the District of jCo- 
lumbia. 

On March 3, 1933, the petition in this proceeding 
was filed in the court below by the appellant against 


David H. Burnet, tlie Commissioner of Internal Rev¬ 
enue, 

(1) Praying for a writ of mandamus com¬ 
manding the defendant: 

o 

(a) To certify to the proper authorities 
that the petitioner has overpaid its income 
and profits taxes for the fiscal year ended 
November 30, 1919, in an amount of not 
less than $300,000, or in the alternative, 

(b) To act upon petitioner’s claim for re¬ 
fund of its income and profits taxes for 
said year on the merits of whether it is en- 
titled to special relief under Sections 327 
and 328 of the Revenue Act of 1918, and 
thereafter to certify to the proper authori¬ 
ties any overpayment found thereon; and 

(2) Praying for such other and further relief 
as the Court may deem proper and the nature of 
the case may require. [R. 12-13.] 

Guy T. Helvering (the present Commissioner of 
Internal Revenue), was duly substituted for Mr. Bur¬ 
net as the respondent in this proceeding and filed his 
answer to the petition on or about October 3, 1933, de¬ 
nying petitioner was entitled to the relief prayed for 
in the petition, setting up certain further and sep¬ 
arate defenses, and praying for a discharge of the 
rule to show cause and a dismissal of the petition 
[R. 13]; and an amended answer was later filed to 
the same effect [R. 14, ft 9]. 

The Court below, in announcing its decision at the 
close of the hearing on January 15, 1935, declined to 
issue the writ of mandamus and dismissed the peti- 
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tion. In making its decision and so ruling the Coiirt 
rendered the following oral opinion: [ 

“I refuse to issue the writ of mandamus ^nd 
dismiss the petition. Counsel may see that j;he 
proper order is issued to carry out the ruling. 
It is not necessary for me to make any findings 
of fact, whether or not the petition for mandamus 
is the wrong method of procedure, because the 
Court of Appeals will decide whether it is the 
proper procedure or not. 

“Nevertheless, it is shown here from the 
record and from the evidence that the action 
sought to be compelled is discretionary and hot 
ministerial; and aside from that, it appears that 
the claim is void by the statute of limitations; 
and aside from that, on the merits of the c^se, 
itself, it has been decided by the Commissioner 
and, under the law and decisions of the Supreme 
Court of the United States, that decision is filial 
and is not reviewable by this court.” [R. 75.] j 

The Facts 

1. The Corporation and Nature of its Business. 

Botany Worsted Mills is a New Jersey corporation, 
manufacturing woolen textile goods, with its plant at 
Passaic, New Jersey. [R. 14, HI; R. 26, HI; R. 49, 

HU I 

March 20, 1918-November 9, 1923. 

2. The Period of Control by the Alien Property 
Custodian. The Alien Property Custodian for the 
United States by seizing the majority of the out¬ 
standing capital stock of the company on or about 
March 20, 1918, assumed control and possession of 
its property and business. The balance of the capi¬ 
tal stock not seized by the Custodian was owned by 
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American citizens. The Custodian, both by direct 
contact and through instructions to his representa¬ 
tives, dominated and controlled the official acts of the 
officers of the company, its Board of Directors, and 
its manufacturing procedure and operation. The 
capital stock which had been seized was sold to priv¬ 
ate interests on November 9, 1923, and governmental 
supervision and control of the company then ceased. 
[R. 26, Us 3 and 4 1 ; R. 49, U 1.] 

Bn the petition for mandamus, the petitioner below pleaded 
a number of facts and went into the history of the whole 
case at some length. The Government in its answer admitted 
a number of facts, denied a few, and stated with respect to 
others that they did not consider themselves called upon to 
admit or deny but moved to strike on the ground that the 
facts were irrelevant and immaterial. See also R. 26, Us 5, 
6, 7, 8 and 9; R. 27, U§ 10, 11 and 12; R. 28, U 14; R. 29, Us 
16, 17 and 18. 

The appellant contended in the court below [R. 36], and 
here contends, that the answer was not the proper place to 
include the respective motions to strike, that no separate mo¬ 
tions to strike were ever made, that the Government had 
never brought to the court its desire to have the pleadings 
cut down by the elimination of matter that is considered 
immaterial and that, in the circumstances, under the authori¬ 
ties, they had abandoned the respective motions and the alle¬ 
gations in the petition stood admitted to the extent that the 
Court, on consideration of the case, finds that they are perti¬ 
nent and material. The Court below took no action in re¬ 
spect to the motions to strike and, as appellant later demon¬ 
strates in this brief under the Argument, each of the allega¬ 
tions made by it in the petition for the writ is relevant to 
this case. 

Such allegations stand admitted under Rule 29 of the 
Rules of the Supreme Court of the District of Columbia: 

“ Every material allegation of fact in a pleading, 
other than of value or amount of damage, which is not 



3. The Taxes Paid Compared to Net Income. T[he 
Custodian caused Botany Worsted Mills to pay irjto 
the United States Treasury the following amounts of 
income and excess profits taxes out of the net income 
shown for the vears indicated: 


Fiscal year Fiscal year Fiscal year 
ended ended ended 

Nov. 30.1917 Nov. 30,1918 Nov. 30,1919 

Net Income. $7,953,312.80 $6,796,387.56 $6,765,196.25 

Taxes Paid. 3,801,027.75 4,565,060.58 2,535,651.64 

[R. 15, If 5; R. 26, If 5; R. 49, 50, If 2] 


Tcjtal 

$21,515J096.61 
10,901 j73S.97 


4. The Tax Returns and the Bureau’s First Auc(it. 

Tax returns for the fiscal years ended November $0, 
1917, 1918 and 1919, were prepared and filed under the 
direction of the Alien Property Custodian in collabo¬ 
ration with the Treasury Department. No definite 
and comprehensive audit of the company’s tax lia¬ 
bility was made at the time these returns were filed. 
The last audit of the Bureau of Internal Revenue for 
the fiscal years 1918 and 1919, during the time that 
the Custodian was in control of the company, was 
by an assessment letter of June 15, 1920, proposing 
a large additional tax for the year 1917 and a small 
overpayment for the fiscal year 1918. The i.et 
amount of additional tax v’as collected. [R. 15-U6, 
116; R, 26, fl 6; R. 50, fl 3.] 


5. Claims for Refund. Claims for refund wr^re 

filed on behalf of the Botany Worsted Mills for tjie 

fiscal years 1917, 1918 and 1919. The claim for the 

fiscal year 1919 was for the refund of $2,355,43l4o. 

All these claims demanded special assessment und^r 
- 

denied by the adverse party, shall be deemed to be ad¬ 
mitted, unless the latter avers that he has no knowledge 
or information thereof sufficient to form a belief, in 
which case it shall be deemed to be denied.” 
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the provisions of Section 210 of the Revenue Act of 
1917 and Sections 327 and 328 of the Revenue Act of 
1918, respectively. [R. 16-17, Us 7 and 8; R. 24, If 5; 
R. 26, Us 7 and 8; R. 50, Us 4 and 5.] 

6. The 1919 Claim. For the purpose of the pro¬ 
ceeding in this Court, as well as in the Court below, 
appellant limits the grounds for recovery set forth in 
its claim for refund for the fiscal year 1919 to the 
application for special assessment under Sections 327 
and 32S of the Revenue Act of 1918. [Rv 17, U 8; R. 
26, If 8.] 

December 31, 1927. 

7. First Brief Filed Supporting Claims (1918- 

1919). Botafiy Worsted Mills, on or about December 
31, 1927, filed with the Income Tax Unit of the Bu¬ 
reau of Internal Revenue a brief in support of the 
claims for refund for the fiscal years 1918 and 1919, 
setting forth therein only a limited statement of rea¬ 
sons which it regarded as justifying special assess¬ 
ment and particularly pointing out therein the abnor¬ 
mally large amount of 4 ‘borrowed ’ 9 capital used in 
its business and the relatively small amount of “ stat¬ 
utory” invested capital (Section 326 of the Revenue 
Act of 1918), upon which graduated excess profits tax 
rates would be predicated. [R. 17, if 9; R. 26, 9; R. 

50-51, If 5.] 

8. Tentative Bureau Audit of Claims (1918-1919). 

The Income Tax Unit then prepared (but never ac¬ 
tually mailed) an audit letter which it proposed to 
send to Botany Worsted Mills in which it found an 
overpayment for the fiscal year 1918, by allowing 
special assessment (Sections 327 and 328 of the Rev¬ 
enue Act of 1918), but in which special assessment 
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was not allowed and no overpayment was determined 
for the fiscal year 1919. That letter was referred to 
the office of the General Counsel of the Bureau of 
Internal Revenue for review. [R. 17, 1110; R. 27, 
U0.] 

December 17, 1928. 

9. Second Brief Filed Supporting Claims (1918- 
1919). Botany Worsted Mills, at the request of tlfLe 
General Counsel’s Office, filed directly with it, on or 
about December 17, 1928, a supplemental brief in sup¬ 
port of the claims for refund for the fiscal yeajrs 
1918 and 1919. [R. 17, If 11; R. 27, If 11; R, 51, Tf^.] 
This supplemental brief set forth added grounds |)f 
abnormality consisting of capital contributions of ip- 
determinable but substantial capital value greatly in 
excess of the cash paid in specifically for capital 
stock. The brief set forth in detail these additional 
capital items which could not be and were not re¬ 
flected in statutory invested capital, i.e., the invested 
capital as defined and limited by Section 326 of the 
Revenue Act of 1918 if regular tax rates were used, 
rather than a rate under special assessment. The 
initial capital value and the resulting special advan¬ 
tage to the company were responsible, more than any 
other factors, through the years including 1918 aijid 
1919, in producing the income subject to tax undfr 
the revenue statute. [R. 51-52, 1J6.] 

December 17, 1928-February 25, 1929. 

10. Bureau only considered 10 28- on Merits of 
Special Assessment. The General Counsel’s office 
thereafter advised Botany Worsted Mills that it h^d 
no jurisdiction to review the Unit’s audit for the fis¬ 
cal year 1919, but only the abnormalities and rates fir 
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special assessment for the fiscal year 1918 resulting in 
the overpayment found. Consequently, conferences 
were held between the General Counsel’s office and 
counsel for Botany Worsted Mills from December 17, 
1928, to February 25, 1929, with respect only to the 
fiscal year 1918 based upon the briefs filed regarding 
special assessment. [R. 18, H 12; R. 27, If 12.] 

February 25, 1929. 

11. The Year 1918 Closed Under Special Assess¬ 
ment. The General Counsel then approved a deter¬ 
mination of overpayment for the fiscal year 1918 
(based on special assessment) in an amount of $645,- 
914.52, a closing agreement was signed, and the 
amount stated was refunded to Botanv Worsted Mills. 
[R. 18 U12; R. 27, 1112.] 

12. Official Publication of 1918 Refund under Spec¬ 
ial Assessment—Based on Inability to Satisfactorily 
Determine Statutory Invested Capital. Subsequent 
to the determination of the overpayment for the fiscal 
year 1918, as stated, the required official statement of 
the Bureau’s determination was placed on file (open 
to public inspection) in the office of the Commissioner 
of Internal Revenue, as follows: 

“Refunds of taxes because of overassessments 
have been announced by the Bureau of Internal 
Revenue in the cases of the Botanv Worsted 
Mills, West Point Manufacturing Company, Sam¬ 
uel Palev, and Jacob Palev. The announcement 
follows in full text: 

“Botany Worsted Mills, Passaic, N. J. An 
overassessment of income and profits taxes in 
favor of the taxpayer is determined as follows: 
Fiscal year ended November 30, 1918, $645,914.52. 

“A hearing was held February 14, 1929. This 
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overassessment is the result of a redetermination 
of the profits tax liability under the provisions 
of Section 210 of the Revenue Act of 1917 and 
Sections 327 and 328 of the Revenue Act of 1|)18 
by reason of the fact that after thorough consid¬ 
eration of the taxpayer’s manner of organization 
and incomplete accounting data it is found tpat 
the invested capital cannot be satisfactorily de¬ 
termined. Appeals of Mutual Chemical Company 
of America, 12 B.T.A. 578; Georgia Manufactur¬ 
ing Company, 5 B.T.A. 893; Rex Machinery <^nd 
Supply Company, 3 B.T.A. 182. Credited $4,- 
324.68; refunded $641,589.84.” [R. 18-19, If 12; 

R, 27, If 12.] 

January 31, 1929-November 24, 1931. 

13. The Year 1917 Closed Under Special Assess¬ 
ment—Based on Inability to Satisfactorily Determine 
Statutory Invested Capital. Subsequently and after 
protracted conferences in the office of the Commis¬ 
sioner of Internal Revenue, with the General Coun¬ 
sel’s office, and before several Under-Secretaries of 
the Treasury, and the filing of still further briefs in 
support of abnormalities and rates of special assess¬ 
ment (applicable alike to the fiscal years 1917, 1918 
and 1919), the Commissioner of Internal Revenue fol¬ 
lowed a similar finding theretofore made in reference 
to the fiscal vear 1918 and determined an overphv- 
ment for the fiscal year ended November 30, 1917, in 
the amount of $872,336.02, based on special assess¬ 
ment (Section 210, Revenue Act of 1917). A closing 
agreement between the Commissioner of Internal 
Revenue and Botany Worsted Mills was signed <^nd 
approved on November 24, 1931. [R. 19, ft 13; R. 28, 

If 13.] ! 
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April 23, 1929. 

14. Final Bureau Audit Letter Covering 1918 and 
1919. The Deputy Commissioner of Internal Revenue 
had sent to Botanv Worsted Mills, under date of 
April 23, 1929, an audit letter which showed the over¬ 
payment for the year 1918 above-stated, as finally 
determined, and which also stated with respect to 
1919: 

4 ‘After careful consideration and review, vour 
application under the provisions of Section 327 
for assessment of your profits tax for the year 
ended November 30, 1919, as prescribed by Sec¬ 
tion 32S of the Revenue Act of 1918, has been 
denied, inasmuch as the audit disclosed no excep¬ 
tional hardship evidenced by gross disproportion 
between the tax computed without benefit of the 
above section and the tax computed by reference 
to the representative corporations specified in 
Section 328.” 

The same audit letter, referring to the year 1919, 
indicated that: 

“The Collector of Internal Revenue for your 
district will be officially notified of this rejection 
(of the claim for refund asking for relief under 
special assessment), unless ivithin thirty days 
from date of this letter you advise the Bureau 
that you desire a hearing or wish to file a pro¬ 
test.” (Italics supplied.) [R. 20, 1114; R. 28, 
fl14; R. 52, If 7, R, 53-55.] 

May 23, 1929. 

15. Protest Filed in 1919 Case. On May 23, 1929, 
counsel for Botany Worsted Mills filed a protest to 
the proposed action of the Bureau disallowing the 
claim for 1919. This protest called attention to and 
requested the Bureau to consider the facts alleged in 
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the supplemental brief filed on or about December■ 17, 
1928, with the General Counsel’s office, which had hot 
theretofore been considered by the Income Tax Uni^;— 
and the protest also requested a conference with Jhe 
Bureau’s representatives. [R. 20, U15; R. 28, 1fjl5; 
R. 55, If 8.] 

May 31, 1929. 

16. 1919 Refund Claim Rejected Without Protbst 
Being Considered. The Bureau did not consider jlie 
additional information, and the claim for refund for 
1919 was formally rejected on a schedule dated May 
31, 1929. [R. 20, 1115; R. 28, If 15; R, 59, II9.] 

March 22, 1930. 

17. Commissioner Undertook to Reopen Case ajnd 
Referred 1919 Refund Claim to Special Advisory 
Committee. The taxpayer thereafter called the atten¬ 
tion of the Commissioner of Internal Revenue to the 
fact that the claim had been rejected without ever 
having been properly considered on its merits, h 11 ^ 
the Commissioner of Internal Revenue undertook to 
have the claim reconsidered. The Commissioner (re¬ 
ferred the case to the Special Advisory Committee 
(within the Bureau of Internal Revenue) on Maxell 
22, 1930. [R. 20-21, IT 15; R. 28, H 15; R. 60, If 10.] 

March 22, 1930-March 3, 1933. 

18. Subsequent Procedure and Conferences with 
Special Advisory Committee. Thereafter, the Special 
Advisory Committee proceeded to consider the merits 
of petitioner’s claim for special assessment for 1919 
(Sections 327 and 328, Revenue Act of 1918). Sev¬ 
eral conferences were held directly between represen¬ 
tatives of the committee and counsel for the tax¬ 
payer. The chairman and one of the conferees of the 
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committee at one or more of such conferences stated 
that from their study tliev had determined that Bot- 
any Worsted Mills was entitled for the fiscal year 
1919 to substantial relief and a determination of over¬ 
payment of tax based upon the facts that abnormality 
existed and the rate of profits tax paid by the com¬ 
pany in this | instance was in excess of the average 
rate of profits taxes theretofore determined by the 
Bureau of Internal Revenue for comparable and rep¬ 
resentative corporations. [R. 28-29, 16; R. 60, If 10.] 

19. Subsequent Procedure and Conferences with 
Commissioner at which he admitted an Overpayment. 
Several conferences were held with respect to adjust¬ 
ment of the taxpayer’s claim for refund of income 
taxes for the fiscal year 1919, during the year 1932, 
between David Burnet, Commissioner of Internal 
Revenue, his assistants, and representatives of Botany 
Worsted Mills. At one of the principal conferences 
the Bureau of Internal Revenue was represented by, 
in addition to the Commissioner of Internal Revenue, 
the chairman of the Special Advisory Committee and 
his assistant,, and a representative of the General 
Counsel’s office. The General Counsel’s office had 
raised a question as to whether Section 608 of the 
Revenue Act of 1928 (45 Stat. 874) prevented a re¬ 
fund to the taxpayer in this instance even though, ex¬ 
cept for such section, refund would be allowable. 
The Commissioner of Internal Revenue shortly there¬ 
after, in conference, and following several conferences 
during which .the amount of the overpayment of tax 
and interest that was allowable under Sections 327 
and 328 of the Revenue Act was discussed, said that 
the case would show a refund of approximately $300,- 
000 and he tho-ught there would be 78% interest allow- 
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able on this amount. The chairman of the Special 
Advisory Committee, to whom the case had beenj as¬ 
signed bv the Commissioner for consideration, and 
in the Commissioner’s presence, confirmed the fact 
that there teas this substantial adjustment due Botany 
Worsted Mills as an overpayment of tax with interest 
thereon. [R. 21-22, If 17; R. 29, If 17.] j 

20. Subsequent Procedure and Conferences with 
Under-Secretary. The matter of refund on special as¬ 
sessment for the fiscal year 1919 in respect to Botany 
Worsted Mills was referred to Arthur A. Ballantjine, 
Assistant Secretary and later Under-Secretary of | the 
Treasury, for review. He held conferences in the 
matter for a number of months with counsel and Rep¬ 
resentatives of Botany Worsted Mills. At these Con¬ 
ferences (which lasted through the year 1932 and jnto 
the year 1933), Mr. Ballantine stated that he recog¬ 
nized that there was a substantial amount due the tax- 
payer by way of relief under special assessment with 
respect to the fiscal year 1919. In one of the later 
conferences, he stated that he thought the Bureau, by 
failing to act within an alleged two-year period under 
Section 608 of the Revenue Act of 1928, could pre¬ 
clude the taxpayer from doing anything to protect] its 

re- 
to 

the courts for determination upon the merits a4 to 
the proper amount of a refund. [R. 22, If 18; R.|29, 

ms.] 

February 24, 1933. 

21. Special Advisory Committee’s Report. 

Special Advisory Committee submitted a report 
recommendation to the Commissioner of Internal Rev- 


The 

and 

i 


rights, because in the usual case the taxpayer is 
eluded from presenting a special assessment cas 
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enue in respect to the case for the year 1919, which 
report was approved in writing by the Commissioner 
on February 24, 1933. This report and approval by 
the Commissioner was not known to Botanv Worsted 
Mills or its counsel until on or after March 3, 1933. 
[R. 60, fl 10.] 

22. The Recommendation of the Committee. The 

aforesaid report stated that the issue in the case was 
whether the claim for refund based on special assess¬ 
ment for the fiscal year 1919 should be reopened 
under the provisions of Treasury Decision 4235 
(VII-2, Cumulative Bulletin, 76) and the profits tax 
redetermined under the provisions of Section 327 and 
328 of the Revenue Act of 1918, and recommended 
that the application for reopening the claim for re¬ 
fund based upon special assessment be denied and 
that henceforth the case be finally considered as 
closed. 

This recommendation was predicated upon the con¬ 
clusion of the Committee, after advice from the Gen- 

% 

eral Counsel’s! office, that a refund would be consid¬ 
ered erroneous under the provisions of Section 608 of 
the Revenue Act of 1928 4 4 in the case of a claim filed 
within the proper time and disallowed after the enact¬ 
ment of this act (May 29, 1928), if the refund was 
made after the expiration of the period of limitation 
for filing* suit, unless within such period suit was be¬ 
gun by the taxpayer,” and on the fact that no suit 
had been filed bv Botanv Worsted Mills after the re- 
jection of its claim for the fiscal year 1919. The Com¬ 
mittee thought that this brought the case under Para¬ 
graph II of Treasury Decision 4235 which states: 

44 A case in which the claim was disallowed on 
or after May 29, 1928, is governed by section 608 
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of the Revenue Act of 1928, and no such case Will 
be reopened, if, under the provisions of such 
section, a refund would be considered erroneous.” 

Neither the Committee's report nor the 
sioner’s approval of it deny that the case had 
considered on its merits and that both the 
a/nd the Commissioner of Internal Revenue had 
termined, since the original rejection of the claim 
refund (for the fiscal year 1919 ) on May 31, 1929, ; 
an overpayment in fact existed. [R. 61-64.] 

[Petitioner has at no time conceded the correctness 
of the Committee’s conclusion in regard to the appli¬ 
cation of Section 608 of the Revenue Act of 1928 or 
that refund would be erroneous if now authorised. 
On the contrary, it has maintained that there was in 
fact an overpayment of tax for the fiscal year 1919 
and that refund must be authorized and allowed.] 

March 3, 1933. 

23. The Petition for Mandamus. The petitioner 
filed its petition for a writ of mandamus and for shell 
other relief as the court might deem proper, in the 
Supreme Court of the District of Columbia, hnd 
served a copy thereof, with a rule to show cause, upon 
the Commissioner of Internal Revenue on March 3, 
1933. [R. 12-13.] 

The petition concluded with the following state¬ 
ment: 

“Petitioner is advised and believes, and [so 
avers, that by reason of the provisions of Sec¬ 
tions 327 and 328 of the Revenue Act of 1918 
(c. 18, 40 Stat. 1057) and of the authority of the 
Commissioner of Internal Revenue under the said 
provisions and also under Section 3220 of the 
Revised Statutes, as amended by Section 1111 of 
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the Revenue Act of 1926 (c. 27, 44 Stat. 9) and 
of Sections 284 and 1101 of the Revenue Act of 
1926, and also of outstanding Regulations 69 
(Article 1302) theretofore prescribed and pub¬ 
lished bv a former Commissioner of Internal Rev- 
* 

enue with the approval of the Secretary of the 
Treasury, David Burnet, as such Commissioner 
of Internal Revenue, has found after proper re¬ 
search and careful study of this case and Bureau 
records that a substantial amount of not less 
than $300,000 of income and profits taxes pre- 
viouslv asserted against Botanv 'Worsted Mills 
for the fiscal year ended November 30, 1919, has 
been overpaid, and that lie refuses to certify the 
proper determination of overpayment for refund, 
with interest thereon, to the taxpayer, as by law 
he is required to do; and in the alternative to the 
foregoing, that, if this Court should decide that 
the Commissioner has not found an overpayment 
of the income and profits taxes of Botany Wor¬ 
sted Mills for the fiscal year ended November 30, 
1919, as alleged above, David Burnet, as Com¬ 
missioner of Internal Revenue, has a dutv under 
the provisions of the statutes as cited above to 
act upon the taxpayer’s claim for refund for the 
fiscal yea'r ended November 30, 1919, on the 
merits and in all respects as to whether or not 
the taxpayer is entitled to relief under Sections 
327 and 328 of the Revenue Act of 1918, without 
regard being given to Section 608 of the Revenue 
Act of 1928, and thus to allow the taxpayer herein 
any proper refund thereon; and that David Bur¬ 
net, as such Commissioner of Internal Revenue, 
refuses to perform his plain legal duty; and that 
by reason of the above the taxpayer’s rights 
under said statutes have been violated and de¬ 
nied, and the taxpayer has no adequate ordinary 
remedy at law, ’ ’ 

and followed such statement with its prayer for a 
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writ of mandamus and for such other and further re¬ 
lief as the Court might deem proper and the nature 
of the case might require. [R. 22-24.] 

Appellee denies the truth of the allegations in jhe 
concluding statement (as aforesaid) and that the writ 
or relief should be granted. [R. 29, 19; R. 33.] j 

24. The Commissioner's Letter of March 3, 19p3. 
At 8 P.M. on March 3, 1933, the Commissioner of In¬ 
ternal Revenue mailed an unregistered letter to jhe 
attorneys for Botany Worsted Mills and a copy!to 
the company, which letter advised them as follows 1 


“An examination of the facts discloses that the 
claim in question w^as disallowed after the enact¬ 
ment of the Revenue Act of 1928 (disallowed | on 
schedule dated May 31, 1929) and the period! of 
limitation for bringing suit as provided in Section 
1113 of the Revenue Act of 1926 expired on Mjay 
31, 1931 (two years after the disallowance of the 
claim), without suit having been filed by the tax¬ 
payer. 

“Under such circumstances reopening of jhe 


claim is specifically prohibited by Paragraph II 
of T.D. 4235, which provides that: 

“ ‘A case in which the claim was disallowed on 
or after May 29, 1928, is governed by Section 
608 of the Revenue Act of 1928, and no such case 
will be reopened if, under the provisions of such 
section, a refund would be considered erron¬ 
eous.' ” 

“Under Section 608 a refund ‘shall be consid¬ 
ered erroneous * * * in the case of a claim filed 
within the proper time and disallowed by the 
Commissioner after the enactment of this Act if 
the refund was made after the expiration of the 
period of limitation for bringing suit—unliss 
within such period suit was begun by the tax¬ 
payer * * V ” 
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“The request for consideration is accordingly 
denied and the case henceforth will be considered 
as finally closed.” [R. 65-66.] 

[This presents in the first instance the question of 
law as to whether section 608 of the Revenue Act of 
1928 applies in this case, when the courts have no 
jurisdiction of a suit for refund based upon special 
assessment. If such section does apply, there then 
remains the question of fact as to whether the claim 
for refund was actually reopened, subsequent to its 
original rejection, by the things which the Special Ad¬ 
visory Committee and the Commissioner did, despite 

his conclusion that as a matter of law thev did not 

•/ 

constitute a reopening. If the claim was in fact re¬ 
opened, the time, in any event, lias not yet run within 
which a suit, even though fictitious, could be filed in 
some court, and thus the Commissioner of Internal 
Revenue can still make the refund herein claimed.] 
[The Commissioner of Internal Revenue, in effect, 
pleads his own laches as a defense to the company’s 
claim for 1919. The claim had been referred by him 
to his Special Advisory Committee on March 22, 1930, 
for its consideration—and, while the company was un¬ 
able to bring suit for refund because this is a special 
assessment case, the committee failed to complete con¬ 
sideration of the claim during the two years following 
the date of its original rejection on May 31,1929. The 
Committee had the claim under consideration for a 
period in excess of 14 months before the two-year 
period, if it were applicable, ended.] 

February 1, 1935. 

25. Subsequent Procedure. Appeal from the final 
judgment of the Supreme Court of the District of 
Columbia was perfected on February 1 , 1935, by the 
deposit of cash with the Clerk of said Court in lieu of 
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an appeal bond and the filing of the assignment^ of 
error on that date. The Record herein was filed in 
the Court of Appeals for the District of Columbi<ji on 
September 30, 1935, and was printed November! 18, 
1935. The time for filing appellant’s brief in this 
case in the Court of Appeals for the District of Co¬ 
lumbia was extended by order of this Court, entered 
February 28, 1936, to and including March 30, 1936. 

The Record in this case before this Court includes, 
by stipulation of the parties and on approval thereof 
by the presiding Justice in the Court below,j an 
Agreed Statement of the Case ‘ 4 showing how j the 
questions arose and were decided in the Supreme 
Court of the District of Columbia and also setting 
forth portions of the pleadings and evidence and 
other parts of the Record which one or both of the 
parties hereto deem essential to a decision of juch 
questions on the appeal taken.” [R. 12, etc.] 

It is stipulated as a part of the Agreed Stateijient 
of the Case that such 44 statement of the pleadings (as 
condensed therein), all motions, and the proceedings 
at the hearing below constitutes all of the pleadings 
and motions filed, made, and submitted by either party 
prior to the submission and decision of this c^use 
belovr, and all rulings and decisions made by the Tjrial 
Court, relied upon by either party in connection yrith 
this appeal * * [R. 75-76.] i 

THE ISSUES 

1. Whether Section 608 (specifying periods of 
limitation) of the Revenue Act of 1928 bars refund or 
credit of income and profits taxes for the fiscal year 
1919 in this case. [Assignments of Error Nos. 4 and 
16.] 
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2. Whether the claim for refund for the fiscal 
year 1919 was reopened by the reconsideration of it 
on the merits after its original rejection—this reop¬ 
ening permitting refund or credit whether or not 
Section 608 of the Revenue Act of 1928 is applicable 
to this case, , There was no subsequent rejection of 
the claim. [Assignments of Error Nos. 5 and 8.] 

In this connection, the following special questions 
are presented: 

a. Whether acts of the Commissioner of Internal 
Revem&e or the Bureau of Internal Revenue, 
which go to show that the claim in fact had 
been reopened, can be proved other than by 
the written records of that Bureau. 1 [Assign¬ 
ment of Error No. 9.] 

1). Did the Court below err in refusing to admit 
parole evidence of transactions between the 
Commissioner of Internal Revenue and his 
subordinates, between the Commissioner of 
Internal Revenue and representatives of the 
Botany Worsted Mills, or between the subordi¬ 
nates of the Commissioner of Internal Rev¬ 
enue and representatives of Botany Worsted 
Mills, which transactions would likewise go to 
show that the claim was reopened subsequent 
to its original rejection? [Assignments of 
Error Nos. 10-12.] 

c. Did the Court below err in refusing to hear 


Where are no known preserved written records of the 
particular acts and facts sought to be proved, as mentioned 
in this and the succeeding paragraphs. R. 38-39, 41-42, 
45-47. 
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testimony regarding conferences between ihe 
Commissioner of Internal Revnue, or liis sub¬ 
ordinates, and representatives of Botany Wbr- 
sted Mills, relating to its claim for refund j:or 
the fiscal year 1919, and any request by Botany 
Worsted Mills for a reopening since the orig¬ 
inal rejection of the claim, and the Commis¬ 
sioner’s response thereto; similarly in regard 
to conferences between the Under-Secretary 
of the Treasury and representatives of Botdny 
Worsted Mills relating to the same claim? [As¬ 
signments of Error Nos. 25, 26, 31-25.] 

d. Did the Court below err in refusing to hbar 
testimony of the Commissioner of Internal Rev¬ 
enue as to whether he directed his subordi¬ 
nates to go into the merits of the claim; ^nd 
as to whether he received a report from his 
subordinates regarding recomputation of i;he 
taxes for the fiscal year 1919? [Assignments 
of Error Nos. 36 and 37.] 

e. Did the Court below err in refusing to hear 
testimony of the former Chairman of the Spec¬ 
ial Advisorv Committee as to whether the chse 
of Botany Worsted Mills for the fiscal year 
1919 was referred to his Committee; as to 

whether he was directed bv the Commissioner 

•/ 

of Internal Revenue to consider the merits of 
said claim; as to whether the Committee jlid 
go into the merits of said claim or make q n y 
computations under Section 328 of the Rev¬ 


enue Act of 1918 in respect thereto; as 


to 


whether the Committee found that there y T as 
an overpayment by Botany Worsted Mills of 
its income and profits taxes for the fiscal ybar 
1919; and as to whether said Chairman mgde 
a report to the Commissioner of Internal Rev¬ 
enue as a result of any study by his Committee 
in regard to the claim? [Assignments of Er¬ 
ror Nos. 38-44.] 
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f. Whether the Court below erred in holding that 
if there were any direction by the Commissioner 
of Internal Revenue to his subordinates to 
consider the claim of Botany Worsted Mills for 
the fiscal year 1919, officially, it would have 
to be in writing; and in holding that, if not, 
oral testimony would not be admitted to es¬ 
tablish it. [Assignment of Error No. 40.] 

3. Whether the Commissioner of Internal Revenue 
found as £ fact that Appellant had overpaid its in¬ 
come and profits taxes for the fiscal year 1919, and, 
if sc. whether he should be required to so certify to 
the proper authorities so that Appellant receives a 
refund or credit for the overpayment. [Assignments 
of Error Xos.| 3, 6, 9-12, 17, 18, 33, 34, 43, and 44.] 

In this connection, the following special questions 
are presented: 

a. The same question as in 2a above. 

b. The same questions as in 2b above. 

c. Did the Court below err in ruling that it would 
not admit oral testimony of the present or any 
past Commissioner of Internal Revenue as to 
official | decisions made by him; similarly in 
holding that oral testimony could not estab- 
lish official decisions made bv the Commission- 
er of Internal Revenue? [Assignments of Er¬ 
ror Nos. 17 and 18.] 

d. Did the Court below err in refusing to hear 
testimony of a representative of Botany Wor¬ 
sted Mills regarding his conferences with the 
Special Advisory Committee, the Commission¬ 
er of Internal Revenue and the Under-Secre¬ 
tary of the Treasury relating to what trans¬ 
pired with reference to the claim for refund of 
Botanv Worsted Mills for the fiscal vear 1919? 

V ft/ 

[Assignments of Error Nos. 31-34.] 

e. Whether the Court below erred in refusing to 
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hear testimony of the Commissioner of Inter¬ 
nal Revenue as to whether he directed his sub¬ 
ordinates to go into the merits of the Botatiy 
Worsted Mills’ claim for refund; and as to 
whether he received a report from said sub¬ 
ordinates showing computations of taxes prop¬ 
erly applicable to the company for the fiscal 
year 1919. [Assignments of Error Nos. |36 
and 37.] j 

f. Did the Court below err in refusing to hear 
testimony from the former Chairman of the 
Special Advisory Committee as to whether the 
case of Botanv Worsted Mills for the fiscal vear 
1919 was referred to him for consideration pii 
the merits subsequent to the original rejec¬ 
tion of the claim for refund for that vear; as 
to whether his Committee did go into the mer¬ 
its of the claim for special assessment for t^ie 
fiscal year 1919 subsequent to the original 
rejection, and make computations showing tjie 
correct tax for said year under Section 328 |of 
the Revenue Act of 1918; and pursuant there¬ 
to as to whether his Committee found that 
there was an overpayment of Botany Worstpd 
Mills’ 1919 taxes; and as to whether he Re¬ 
ported to the Commissioner of Internal Rev¬ 
enue the result of any computation made by 
his Committee with respect to said 1919 taxejs f 
[Assignments of Error Nos. 38-44.] 

4. If the Court determines that the Commissioner 
did not find as a fact that Appellant had overpaid ^ts 
income and profits taxes, whether the Commissioner 
should be required to take some final action upon Ab- 
pellant’s claim for refund for the fiscal year 1919 
upon the merits of whether the company is entitled 
to have its taxes computed by reference to Sections 
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327 and 328 of the Revenue Act of 1918. [Assign¬ 
ments of Error Xos. 3, 5-7.] 

In this connection, the following special questions 
are presented: 

a. Whether the Court below erred in holding that 
the action sought to be compelled in this case 
was discretionary and not ministerial. [As¬ 
signment of Error Xo. 3.] 

b. Did the Court below err in refusing to admit 
documentary evidence (Petitioner’s Exhibits 
Xos. 3 and 10) to show that the Commissioner 
of Internal Revenue had decided that it was 
impossible satisfactorily to determine the stat¬ 
utory invested capital of Botany Worsted 
Mills for the fiscal year 1917; and similarly 
for the fiscal year 1918? [Assignments of 
Error Xos. 13 and 14, 21, 22 and 30.] 

c. Did the Court below err in refusing to hear 
testimony or admit evidence to show that 
there was no change in the financial structure 
of Botany Worsted Mills between the fiscal 
years 1917 and 1918 and the fiscal year 1919, 
which would make it any more possible to de¬ 
termine the company’s statutory invested cap¬ 
ital for 1919 than for the earlier years? [As¬ 
signments of Error Xos. 15, 45 and 46.] 

d. Whether the Court below erred in refusing to 
hear testimony from a representative of Bot- 
anv Worsted Mills as to whether he sought to 
have the General Counsel’s office of the Bu¬ 
reau of Internal Revenue consider the merits 
of special assessment in connection with the 
fiscal year 1919; and as to whether said Gen¬ 
eral Counsel declined to consider special as¬ 
sessment for said year. [Assignments of Er¬ 
ror Nos. 19 and 20.] 

e. Did the Court below err in refusing to hear 
testimony of a representative of Botany Wor- 
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sted Mills regarding his conferences with the 
Bureau of Internal Revenue relating to wheth- 
er the company’s protest of May 23, 1929, wfas 
actually considered within the Bureau prior to 
the original rejection of its claim for refund 
for the fiscal year 1919? [Assignments of 
Error Nos. 23 and 24.] 

f. Did the Court below err in refusing to admit 
in evidence copies of certain supplemental 
briefs showing additional information (riot 
theretofore considered within the Bureau of in¬ 
ternal Revenue) filed with the Commissioner’s 
office in connection with the Company’s appli¬ 
cation for special assessment for the fiscal 
year 1917 (Plaintiff’s Exhibits Nos. 7, 8 
and 9 for identification)? [Assignments of 
Error Nos. 27-29.] 

5. Whther Appellant is entitled to a writ of man¬ 
damus as prayed for in its petition filed with t^ie 
Court below, and for such other and further relief jas 
the Court may deem proper and the nature of t)ie 
case may require. [Assignments of Error Nos. 1^-3, 
6, 7 and 47.] 

In this connection, the following special questions 
are presented: 

a. Whether the Court below erred in holding that 
under the law and decisions of the Supreme 
Court of the United States, the Commission¬ 
er’s decision was final and not reviewable by 
the Court. [Assignment of Error No. 6.] 

b. Whether there is an adequate remedy at l^w 
by way of suit for refund or a proceeding other 
than as herein brought. 

c. Whether a writ of mandamus is the proper 
and applicable remedy in the case. 
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ASSIGNMENTS OF ERROR 

[R. 3-7] 

Note: The separate references to the Record under 

the several assignments of error shore where the 
ridings i of the Court below mag be found. 

1. The Court erred in declining- to issue the writ 
of mandamus as prayed for in the petition. [R. 2, 75.] 

2. The Court erred in dismissing the petition. [R. 
2, 75.] 

3. The Court erred in holding that the action 
sought to be compelled was discretionary and not 
ministerial. [R. 75.] 

4. The Court erred in holding that the claim of 
the petitioner was void by the statute of limitations. 
[R. 75.] 

5. The Court erred in holding that the claim had 
been finally decided bv the Commissioner of Internal 
Revenue. [R. 75.] 

6. The Court erred in holding that under the law 
and decisions of the Supreme Court of the United 
States, the decisions of the Commissioner was final 
and not reversible by the court. [R. 75.] 

7. The Court erred in failing to hold and find that 
the Commissioner of Internal Revenue had abused 
his discretion in failing to reopen and reconsider the 
claim for refund. [R. 75.] 

8. The Court erred in holding that the Commis¬ 
sioner did not reopen and reconsider the claim for 
refund. [R. 75.] 

9. The Court erred in holding that acts of the 
Commissioner of Internal Revenue and/or the Bu¬ 
reau of Internal Revenue could not be shown except 
by the written records of that Bureau. [R. 46-49, 71- 
72.] 
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10. The Court erred in refusing to admit parole 

evidence of transactions between the Commissioner 
of Internal Revenue and his subordinates. [R. 49, 
71-72.] | 

11. The Court erred in refusing to admit parole 
evidence of transactions between the Commissioner 
of Internal Revenue and representatives of the peti¬ 
tioner. [R. 49, 68-70.] 

12. The Court erred in refusing to admit parole 
evidence of transactions between subordinates of jthe 
Commissioner of Internal Revenue and representa¬ 
tives of the petitioner. [R. 49, 66, 68, 70-71.] 

13. The Court erred in refusing to admit docu- 

mentary evidence to show that the Commissioner! of 
Internal Revenue had decided that it was impossible 
to determine the invested capital of the petitioner Ifor 
the fiscal year ended November 30, 1917. [R. 69-to.] 

14. The Court erred in refusing to admit docu¬ 

mentary evidence to show that the Commissioner! of 
Internal Revenue had decided that it was impossible 
to determine the invested capital of the petitioner [for 
the fiscal year ended November 30, 1918. [R. 67-(|8.] 

15. The Court erred in refusing to admit evidence 
to show that there was no change in the financial 
structure of the petitioner between the fiscal ye^rs 
1917 and 1918 and the fiscal year 1919 which wojild 
make it any more possible to determine petitioner’s 
invested capital for 1919 than for the earlier years. 
[R. 72-74.] 

16. The Court erred in holding that Section 08 
of the Revenue Act of 1928 was applicable to claims 
for refund based upon the computation of taxes under 
‘‘special assessment” under the provisions of Sec¬ 
tions 327 and 328 of the Revenue Act of 1918. [R. 75.] 

17. The Court erred in ruling that it would not 
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admit oral testimony of the present or any past Com¬ 
missioner of Internal Revenue as to official decisions 
made by him. [R. 48-49, 72.] 

18. The Court erred in holding that oral testi¬ 
mony could not establish official decisions made by 
the Commissioner of Internal Revenue. [R. 48-49, 
72.] 

19. The Court erred in sustaining the objection to 
the question iput to witness 0. R. Folsom-Jones: 
“Did vou seek to have the General Counsel’s Office 
consider the year 1919 in connection with this brief, 
and in those conferences?” and in striking out the 
answer to that question. [R. 66.] 

20. The Court erred in sustaining the objection 
to the question put to witness 0. R. Folsom-Jones: 
“And did the General Counsel decline to consider 
1919?” [R, 66.] 

21. The Court erred in sustaining the objection to 
the question put to witness 0. R. Folsom-Jones: “Did 
the Commissioner of Internal Revenue publish a 
statement, decision No. 50, with reference to the fis¬ 
cal year 1918 and the claim thereon?” [R. 66-67.] 

22. The Court erred in sustaining an objection to 
the introduction in evidence of a copy of decision No. 
50 of the Commissioner of Internal Revenue—Plain¬ 
tiff’s Exhibit No. 3—for identification. [R. 67.] 

23. The Court erred in sustaining the objection to 
the question put to witness O. R. Folsom-Jones: “At 
the time you filed that protest [Plaintiff’s Exhibit 
No. 5], May 23, 1929, were you advised as to the dis¬ 
solution of the so-called Special Advisory Commit¬ 
tee?” [R. 68.] 

24. The Court erred in sustaining the objection 
to the question put to witness 0. R. Folsom-Jones: 
“Did you endeavor to discover whether this protest, 
Exhibit 5, or the supplemental brief, Exhibit 2, had 
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been considered in the Bureau of Internal Revenue; in 
connection with the rejection of the 1919 claim?” 
[R. 68.] 

25. The Court erred in sustaining the objection to 
the question put to witness 0. R. Folsom-Jonjes: 
nd did you request that he have the claim re|op- 


“ A 


an- 


ened and reconsidered?” and in striking out the 
swer. [R. 68.] | 

26. The Court erred in sustaining the objection to 
the question put to witness 0. R. Folsom-Jones: “l)id 
Commissioner Lucas say anything as to what he 
would do about that claim?” [R. 69.] 

27. The Court erred in sustaining an objection, to 
the admission of a document entitled “Supplemental 
Brief, etc.,” dated June 21, 1929—Plaintiff’s Exhibit 
No. 7 for identification. [R. 69.] 

28. The Court erred in sustaining an objection to 
the admission of a printed brief on or about Decem¬ 
ber 11, 1929—Plaintiff’s Exhibit No. 8 for identifi¬ 
cation. [R. 69.] 

29. The Court erred in sustaining an objection to 

the admission of a supplemental memorandum, da|ted 
August 6, 1931—Plaintiff’s Exhibit No. 9 for ic(en- 
tification. ([R. 69.] j 

30. The Court erred in sustaining an objectior( to 
the admission of Commissioner’s Decision No. 2852— 
Plaintiff’s Exhibit No. 10 for identification. [R. 69- 
70.] 

31. The Court erred in sustaining the objection to 

the question put to witness O. R. Folsom-Jones: “J)id 
you have conferences with Mr. Tow'ers of the Special 
Advisory Committee with respect to the 1919 claim, 
in the fall of 1930?” [R. 70.] 

32. The Court erred in sustaining the objection to 
the question put to witness O. R. Folsom-Jones: 
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“And can you tell us the substance of those—can you 
tell us what the effect of those conferences [with the 
Special Advisory Committee during 1932 with respect 
to their action on the claim for 1919] w’as, what was 
said and—” [R. 70-71.] 

33. The Cdurt erred in sustaining the objection to 
the question put to witness 0. R. Folsom-Jones: 
“What transpired at those conferences [with Com¬ 
missioner Burnet during 1932 on the 1919 claim] ?” 
[R, 71.] 

34. The Cdurt erred in sustaining the objection to 
the question put to witness 0. R. Folsom-Jones: 
“What transpired at those conferences [with Mr. 
Ballantine, Under-Secretary of the Treasury, with 
reference to the 1919 claim]?” [R. 71.] 

35. The Court erred in refusing to allow the wit¬ 
ness Burnet to go into the subject of the plaintiff’s 
request for a reopening of the claim for the year 1919. 
[R. 47-49, 72.] 

36. The Court erred in sustaining the objection to 
the question put to witness Burnet: “Did you ever 
direct any of your subordinates to go into the merits 
of the Botany Worsted Mills’ claim for special as¬ 
sessment and determine the rate of excess profits 
taxes which would be properly applicable to the com¬ 
pany for the fiscal year ended November 30, 1919?” 
[R. 72.] 

37. The Cdurt erred in sustaining the objection to 
the question put to witness Burnet: “Did you receive 
a report from any of your subordinates as to the com¬ 
putations of the excess profits taxes and income taxes 
properly applicable to the Botany Worsted Mills for 
1919?” [R. 72.] 

38. The Cdurt erred in sustaining the objection to 
the question put to witness Moyer: “Was the case 
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of the Botany Worsted Mills for 1919 referred to 
the Special Advisory Committee?” [R. 71.] 

39. The Court erred in sustaining the objectioij to 

the question put to witness Moyer: “Were you) at 
any time directed by the Commissioner of Internal 
Revenue to consider the merits of the Botany Wor¬ 
sted Mills’ claim for special assessment and refund 
for 1919?” [R. 71.] 

40. The Court erred in holding that if there wjere 
any such direction, officially, it would have to bq in 
writing, and in holding that, if not, oral testimony 
would not be admitted to establish it. [R. 71.] 

41. The Court erred in sustaining the objectioii to 
the question put to witness Moyer: “Did the Special 
Advisory Committee go into the merits of the Botany 
Worsted Mills’ claim for special assessment for 
1919?” [R. 72.] 

42. The Court erred in sustaining the objection to 
the question put to witness Moyer: “Did the Com¬ 
mittee make any computations showing the correct 
tax for 1919 under Section 328 of the Revenue Act 
of 1918 of the Botany Worsted Mills?” [R. 72.] 

43. The Court erred in sustaining the objection to 
the question put to witness Moyer: “Did the Com¬ 
mittee find that there was an overpayment of the Bot¬ 
any Worsted Mills’ 1919 taxes?” [R. 72.] 

44. The Court erred in sustaining the objection to 
the question put to witness Moyer: “Did you report 
to Commissioner Burnet the result of any computa¬ 
tions made by the Special Advisory Committee With 
respect to the 1919 taxes of the Botany Worsted 
Mills?” [R. 72.] 

45. The Court erred in sustaining the objection! to 
the question put to witness Hewitt: “Have you Re¬ 
cently examined those books [financial records dnd 
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books of the Botany Worsted Mills] to find out 
whether there is any difference in the capital struc¬ 
ture of the Botanv Worsted Mills between 1917, 1918 

•/ * 

and 1919!” [R. 73.] 

46. The Court erred in sustaining the objection to 
the question put to witness Hewitt: “Mr. Hewitt, on 
what books of the company are the property and 
investment accounts and surplus accounts shown!” 
[R. 74.] 

47. The Court erred in other respects apparent on 
the record. [R. 35-75.] 

THE STATUTES 

Revenue Act of 1918: 

“Sec. 326. (a) That as used in this title the 
term “invested capital” for anv vear means 

i V V 

* * * } ? 

• 

“Sec. 327. That in the following cases the tax 
shall be determined as provided in section 328: 

“(a) Where the Commissioner is unable to de¬ 
termine the invested capital as provided in sec¬ 
tion 326; 

“(b) In the case of a foreign corporation; 

“(c) Where a mixed aggregate of tangible 
property and intangible property has been paid 
in for stock or for stock and bonds and the Com¬ 
missioner is unable satisfactorily to determine 
the respective values of the several classes of 
property at the time of payment , or to distin¬ 
guish the classes of property paid in for stock 
and for bonds, respectively; 

“(d) Where upon application by the corpora¬ 
tion the Commissioner finds and so declares of 
record that the tax if determined without benefit 
of this section would, owing to abnormal condi¬ 
tions affecting the capital or income of the cor¬ 
poration, work upon the corporation an excep¬ 
tional hardship evidenced by gross disproportion 
between the tax computed without benefit of this 
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section and the tax computed by reference td the 
representative corporations specified in section 
328. This subdivision shall not apply to any jcase 
(1) in which the tax (computed without benefit 
of this section) is high merely because the corpo¬ 
ration earned within the taxable year a high jrate 
of profit upon a normal invested capital, nor[ (2) 
in which 50 per centum or more of the grosfc in¬ 
come of the corporation for the taxable j’ear 
(computed under section 233 of Title II) consists 
of gains, profits, commissions, or other income, 
derived on a cost-plus basis from a Government 
contract or contracts made between April 6, 1917, 
and November 11, 1918, both dates inclusive.’’ 

“Sec. 328. (a) In the cases specified in section 
327 the tax shall be the amount which bears the 
same ratio to the net income of the taxpayer 
* * * for the taxable year, as the average ta^ of 
representative corporations engaged in a likfe or 
similar trade or business, bears to their average 
net income * * * for such year * * 

Revenue Act of 1926 : 

Sec. 1113. (a) Section 3226 of the Revised Statutes, 
as amended, is reenacted without change, as follows: 

“Sec. 3226. No suit or proceeding shall be 
maintained in any court for the recovery of any 
internal-revenue tax alleged to have been erron¬ 
eously or illegally assessed or collected, oi| of 
any penalty claimed to have been collected with¬ 
out authority, or of any sum alleged to have been 
excessive or in any manner wrongfully collected 
until a claim for refund or credit has been dulv 
filed with the Commissioner of Internal Revenue, 
according to the provisions of law in that regard, 
and the regulations of the Secretary of the Treas¬ 
ury established in pursuance thereof; but such 
suit or proceeding may be maintained, whetheb or 
not such tax, penalty, or sum has been paid u^der 
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protest or duress. No such suit or proceeding 
shall be begun before the expiration of six months 
from the date of filing such claim unless the Com¬ 
missioner renders a decision thereon within that 
time, nor after the expiration of five years from 
the dat’e of the payment of such tax, penalty, or 
sum, unless such suit or proceeding is begun 
within two years after the disallowance of the 
part of such claim to which such suit or proceed¬ 
ing relates. The Commissioner shall within 90 
days after any such disallowance notify the tax¬ 
payer thereof by mail.” 

Revenue Act of 1928: 

“Sec. 608. A refund of any portion of an in¬ 
ternal revenue tax * * * made after the enact¬ 
ment of this Act [May 29, 1928], shall be consid¬ 
ered erroneous— 

“(a) * * * 

“(b) in the case of a claim filed within the 
proper time and disallowed by the Commissioner 
after the enactment of this Act, if the refund was 
made after the expiration of the period of limita¬ 
tion for filing suit, unless— 

“(1) within such period suit was begun by the 
taxpaver, or 
“(2) * * V’ 

ARGUMENT 

Points 

I 

SECTION 608 OF THE REVENUE ACT OF 1928 DOES NOT 
BAR CREDIT OR REFUND IN THIS CASE 

(a) The Commissioner’s general power to allow 
credits or to grant refunds except for Section 608. 

Until the enactment of the Revenue Act of 1928, the 
Commissioner never was limited in allowing credit or 
refund at any time after a claim therefor had been 


35 


duly and properly filed (Factors and Finance Go., 
Inc. v. The United States, 56 Fed. (2d) 902, affirrped 
288 I7.S. 89), except possibly in the cases— 

(1) Where departmental rules provided other¬ 
wise (but even then these would seem to be |but 
rules for administrative guidance which he ccjuld 
waive), which rules have no bearing in the [in¬ 
stant case, and 

(2) Where the matter is res judicata —e.g.j by 
virtue of Section 179 of the Judicial Code (but 
that section clearly does not apply here, for no 
suit with respect to 1919 was ever instituted on 
any ground). 

And this was so even though the period under B\. S. 
§ 3226 for bringing suit had expired. See Treasury 
Decisions 3240 and 4235 (copies in the Appendix of 
this brief, pp. 75-79). Moreover, this is true today as 
to claims rejected prior to the enactment of the Reve¬ 
nue Act of 1928. 

(b) The Effect of Section 608. 

Section 608 provides: 

“A refund of any portion of an internal-jrev- 
enue tax * * * made after the enactment of this 
Act, shall be considered erroneous— 

“(a) * * * 

“(b) in the case of a claim filed within the 
proper time and disallowed by the Commissioner 
after the enactment of this Act, if the refund Was 
made after the expiration of the period of limi¬ 
tation for filing suit, unless— 

“(1) within such period suit was begun by the 
taxpayer, or 
“(2) * * V’ 

i 

The claim of Botany Worsted Mills for the fiscal 
year ended November 30, 1919, was rejected, as h£re- 
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tofore stated, 1 after tlie enactment of the Revenue Act 
of 1928. 

But this case involves only special assessment 
(Sections 327 and 328 of the Revenue Act of 1918). 2 
The courts have no jurisdiction of that issue—“at 
least in the absence of fraud or other irregularities,” 
and, accordingly, suit for refund based upon special 
assessment could not properly be filed. ( Williams¬ 
port Wire Rope Co. v. United States, U. S. 551.) 

As the Supreme Court further stated in the Wil¬ 
liamsport Wire Rope Co. case— 


“The jurisdiction of the Court of Claims, if 
any, rests on statutory provisions which long 
antedate the Revenue Act of 1918. Its jurisdic¬ 
tion over suits to recover taxes is based on the 
clause in the original Act of February 24, 1855, 
c. 122, 10 Stat. 612, empowering it to determine 

‘all claims founded upon any law of Congress.’ 
* * * 


“Moreover, whatever jurisdiction is possessed 
bv the Court of Claims to review determinations 
under §§ 327 and 328, would be possessed also by 
the District Courts in suits against collectors and 
in actions against the United States, under § 24 
(20) of the Judicial Code.” (Italics supplied.) 

Revised Statutes 3226, as amended, re-enacted with¬ 
out change as Section 1113 (a) of the Revenue Act of 
1926, 3 refers to suits by the taxpayer and prohibits 
them except when claims have been filed, and they 
are brought within specified time. But the Supreme 
Court by its decision in the Williamsport Wire Rope 
case held in substance that “no suit or proceeding” 


*May 31, 1929. 

2 See quotation from the statute on pp. 32-33 of this brief. 
3 See quotation from the statute on pp. 33-34 of this brief. 
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based on special assessment 4 4 shall be maintained in 
any court for the recovery of any internal-revenue 
tax alleged to have been erroneously or illegally! as¬ 
sessed or collected * * V’ j 

The statutes under which the courts take jurisdic¬ 
tion of suits for refund of internal revenue taxes, pro¬ 
vide general rules as to the time within which Suits 
may be brought and conditions precedent to their 


initiation. These statutes were originally enacted 
long prior to any legislative conception of ‘‘special as¬ 
sessment.” 1 When “special assessment” was in¬ 
serted in the Revenue Acts of 1917, 1918 and 192jL, it 
was intended as something within the Commissioner’s 
peculiar dominion, and so restricted that the courts 
could take no jurisdiction of claims based upon it. 
Claim for refund based upon special assessment tjhus 
became an exception not governed by the rules con¬ 
trolling suits for refund of other claims. The tlime 
limit within which to litigate a litigable claim, j ob¬ 


viously has no application to a non-litigable claim. 
Amendments to the general rule did not take special 


assessment out of the exception to R. S. § 3226 hnd 
submit it to the general rule. Thus the amendment to 
section 24(20) of the Judicial Code, contained in Ithe 
Revenue Act of 1921, which gave District Courts 
jurisdiction of tax suits for more than $10,000 against 
the United States, if the Collector were no longer in 

1 Revised Statutes § 3226 dates from 1877; the Courj; of 
Claims has jurisdiction, according to the Williamsport case, 
under an act originally passed in 1855; the Tucker Act, leak¬ 
ing the United States suable in the District Courts for refund 
of internal revenue taxes was passed in 1887; and the com¬ 
mon law right to sue the Collector goes back to the creation 
of the inferior Federal Courts. 





! 
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office, did not authorize suits on special assessment 
claims, even if the Collector were no longer in office. 
Similarly the amendment, by the Revenue Act of 1924, 
to Revised "Statutes § 3226, allowing suit where the 
tax had not been paid under protest, did not authorize 
suits on special assessment claims. These are ex¬ 
amples of the well recognized rule of statutory con¬ 
struction that' in the absence of unmistakable lan¬ 
guage showing a contrary intent, an amendment to a 
general statute will not affect a special statute or an 
exception to the general statute, not specifically modi¬ 
fied. 

Just as the amendments above mentioned did not 
affect the special rule that a suit or proceeding for 
refund under special assessment could not be brought 
in the courts—so the enactment of Section 608 of the 
Revenue Act of 1928 left it untouched. 

The Commissioner would be the last to admit that 
Section 608 has the effect of giving the courts juris¬ 
diction in special assessment cases. The Commis¬ 
sioner T s duties and powers under the special assess¬ 
ment provisions of the 1918 Revenue Act, remain just 
as they were before the enactment of the Revenue 
Act of 1928. 

Section 608 was enacted in the light of the rule that 
special assessment claims could not be taken to the 
courts. It made no change in that rule. Any other 
interpretation would violate the principle that stat¬ 
utes must be so construed as to render them consistent 
with one another. Northern Pacific Rwy. Co. v. 
United States , 213 Fed. 162, affirmed 242 U. S. 190; 
Hills v. McKinniss Co., 188 Fed. 1012; Toledo Trac¬ 
tion, Light & Power Co. v. Smith, 205 Fed. 643. 

Section 608 provided that any refund of tax made 
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after its enactment should be considered erroneous, 
in the case of a claim filed within the proper time And 
disallowed after the enactment of the Act, if such re¬ 
fund was made after the expiration of the period of 
limitation for filing suits unless within such period 
suit was begun by the taxpayer. Obviously it applies 
to cases upon which suit can be brought within a 
limited time and can have no application to cajses 
over which the courts cannot take jurisdiction. j 

That “the law will not be presumed to have j in¬ 
tended a vain thing, ’ ’ is elementary. See Maxims in 
Centurv Edition, Baldwin’s Bouvier’s Law Dictionary, 
p. 779. What would be vainer than to provide a limi¬ 
tation of time within which to bring suit upon a cause 
of action for which no suit could possibly lie? It 
would be ridiculous to say that Congress in using [he 
word “suits” intended to mean worthless papers filed 
in a court which could take no action upon them. 

Section 608 did restrict the Commissioner’s juris¬ 
diction to reopen rejected claims—of the type that 
could be taken to court. It said that a litigable clhim 
must be reopened, if at all, before the bar had fallen 
against litigation. If litigation had been timely com¬ 
menced, or still might be commenced, the Commis¬ 
sioner’s power to reopen was preserved. For it 
would be wasteful of the time of the courts to compel 
them to proceed to judgment in cases where the Cofii- 
missioner admitted the taxpayer’s right to refund. 
He was allowed to approve the refund without the As¬ 
sistance of the courts. 

This does not limit his power over cases which tfie 
courts could not consider. 

It has been suggested that the appellant herein 
might have preserved the Commissioner’s jurisdic- 
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tion by filing papers in a court which could not take 
jurisdiction, and that its failure to take this vain step 
bars it from the right to have a reconsideration which 
otherwise the Commissioner would be ready to give. 
Surely Congress cannot have intended such an absurd 
rule as to base the power of the administrative de¬ 
partment to give administrative relief upon fruitless 
acts in the judicial department which can give no 
judicial relief in this class of cases. 

The word “'suit” used in Section 608 must mean a 
proceeding in a court of competent jurisdiction. The 
Bureau would hardly admit that a taxpayer with an 
ordinary, litigable claim, could prolong the Commis¬ 
sioner’s time to reopen under Section 608 by serving- 
on the Attornev General a summons against the 
United States issued out of the Surrogate’s Court for 
New York Countv, New York. This is because that 
court has no jurisdiction of the subject matter. Hav¬ 
ing no jurisdiction of the subject matter, that court 
could do nothing about the case but dismiss it (if any¬ 
body even took the trouble to ask a dismissal). If 
the court did render a judgment it would be totally 
void. The Bureau would never admit that such a 
proceeding, in a court without jurisdiction, constituted 
a “suit” within the meaning of Section 608, and satis¬ 
fied the requirements of the section extending the 
Commissioner’s time to make a valid refund. If a 
proceeding in such a court is not a “suit” for the 
purposes of an ordinary claim, because of lack of 
jurisdiction, then there can be no “suit” on a special 
assessment claim in the Court of Claims or a United 
States District Court for those courts have no more 
jurisdiction over special assessment claims than the 
New York Surrogate’s Court has over ordinarv claims 

v. 


41 


for refund of Federal taxes. If there can be jno 
“suit,” the “time to begin suit” cannot run—cannot 
commence—cannot expire. 

A “period of limitation” by its terms, involves a 
limitation. It involves the termination by lapse of 
time of a right which would otherwise continue to 
exist. Limitation is a restriction upon something 
which would be otherwise unlimited. It is not Ap¬ 
plicable where no right exists. There is no limitation 
\ 

upon a non-existent right—and no “period of limita¬ 
tion.” 

A taxpayer asks whether a refund can be made— 
the answer is “Yes, up to the limit of the period 
within which you can bring suit. ’ ’ 

He then asks “How long have I to bring suit on. a 
special assessment claim?” The answer is: “You 
cannot bring suit at all.” He is quite justified then 
in saying: “If I cannot bring suit at all, there is noth¬ 
ing upon which a limit is imposed.” Limitation , pre¬ 
sumes something to limit, something to terminate. If 
there is nothing to terminate there can be no termina¬ 
tion. Life is a necessary condition precedent to 
death. Existence of a right to sue is a necessary con- 
dition precedent to termination of the right to s\je. 
Unless a right to sue exists there can be no “period 
of limitation for filing suit.” 

So it is clear that in a special assessment case the|re 
is no “period of limitation for filing suit.” 


Let us turn back to section 608. That part of it 
with which we are concerned says: “A refund * * * 
shall be considered erroneous * * * (b) if the refund 
was made after the period of limitation for filiiig 
suit * * *.” By the rule expressio unius } it follows 
that a refund will not be erroneous unless it appeals 
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that the period of limitation has elapsed—that a 
right, once existent, has terminated. Unless the Gov¬ 
ernment can indicate when the period of limitation 
“ expired,” the provisions of section 608 are not ap¬ 
plicable, and the allowing of a credit or refund will 
not be erroneous. If no life ever existed, it would be 
impossible to say that death ever occurred, much 
less to say when it occurred. Similarly, if no right 
to sue ever came into existence, there is no limitation, 
no period of limitation, no date at which the right 
terminated, and no basis for applying the provisions 
of section 608. 

The exceptions to section 608(b) show clearly what 
the intent of Congress must have been. The first is 
when “within such period suit was filed” and the 
second is when the statute of limitations for filing 
suit has been suspended by agreement. 

The two exceptions make clear the intent of the 
clause to which they are exceptions. The taxpayer 
can avoid the effect of the principal clause by bring¬ 
ing suit within the statutory period or by entering 
into an agreement to extend the time within which he 
may file suitL If the Commissioner has erroneously 
rejected a claim, he can reverse his action, allow it, 
and make a refund, unless expressly prohibited. Sec¬ 
tion 608 was enacted to provide such prohibition in 
certain cases only. It is clear that it was only in¬ 
tended to apply in cases where the taxpayer unduly 
sleeps upon his RIGHTS. If he neglects to file a 
claim in due time, he loses his right to file one, and his 
right to receive a refund. If he files a claim upon 
which he has a right to sue and does not sue within 
the period for bringing suit, he becomes similarly 
barred. The first condition assumes a right to file a 
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claim, which has been neglected. The second assumes 
a right to file suit, which has been neglected. 

Congress did not intend to bar a taxpayer by reason 
of failure to do something he could not do. 

It did not mean to require the filing of a fqtile 
suit, where by special provision of statutes in a Cer¬ 
tain class of cases, effective suit was rendered impos¬ 
sible. i 

Even the limitation provisions of a tax statute 
must be strictly construed in favor of the taxpayer. 
Section 608 should not be construed out of its natural 
import to bar a right to which it was not intended 
to apply. 

It has been suggested that the taxpayer might have 
taken advantage of the possible exception noted in the 
Williamsport Wire Rope case, and commenced a suit 
in the Court of Claims or a District Court, alleging 
fraud or irregularity on the part of the Commissioner, 
thus vesting jurisdiction in the Court and preserving 
the Commissioner’s power to reopen the claim. )We 
could hardly expect the Bureau to admit that allega¬ 
tion—and unless we could prove it, the court would 
lose jurisdiction. The suggestion amounts to inviting 
unfounded charges of fraud as a necessary basis of 
permitting the Commissioner to exercise jurisdiction 
in this case. ! 

When Congress provided that a refund should be 
considered erroneous ‘‘if the refund was made after 
the expiration of the period for filing suit, unless 
within such period suit was begun,” the intent of 
course was to apply the proper limitation to e^ch 
claim. The statutes of limitation upon refunds of 
income taxes for different years, of estate taxes, of 
excise taxes, etc., are different. To bar the Comniis- 
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sioner’s right to make a refund it must appear that 
the taxpayer has failed to bring suit within the 
proper period for suit upon the particular tax in¬ 
volved—not the period for suit upon some other tax. 
Failure to sue! upon a claim for an estate tax would 
not bar a refund because of the expiration of the 
statutory period within which suit might have been 
brought on an income tax. 

By the same logic, any special assessment refund 
for which suit could never lie cannot be barred by 
lapse of the period within which suit might have been 
brought for refund of an excise tax or an income 
tax where the dispute arose over the deductibility of 
a bad debt. 

The suggestion that Congress meant to bar a claim 
if not sued upbn within the time it should have been 
sued upon if it could have been sued upon is just as 
unreasonable as it would be to say that Congress 
meant to bar an estate tax if not sued upon within the 
time it should have been sued upon if it were an in¬ 
come tax. 

The conclusion is inescapable that the Commission¬ 
er’s authority to grant refund in the instant case 
comes within his general power to do so under Bu¬ 
reau regulations without regard to the enactment of 
Section 608 of the Revenue Act of 1928 which can 
apply, in so far as fl(b)(1) is concerned, only to those 
claims in respect to which the taxpayer can actually 
hie a bona Me suit for refund of which the courts 
would have jurisdiction. This conclusion is supported 
bv the legislative historv of section 608. 

(c) Legislative History. 

An examination of the published documents consti- 
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tuting the legislative history shows clearly that Con¬ 
gress was intending to apply to each claim the statute 
of limitations properly applicable to that claim and not 
a statute of limitations applicable to some otjher 
claim. With respect to some claims the statutory pe¬ 
riod for bringing suit would be two years from jthe 
date of rejection. With respect to others it woulc). be 
five years from date of payment. Congress did not 
mean to apply the period in one class of cases to a 
claim in the other. 

The Joint Congressional Committee submitted a 
report to Congress (see pp. 79-80 of the Appendix 
hereto), constituting the first published document that 
can be connected with section 608. Its recommenda¬ 
tion was, inter alia, 

“Any amount refunded after the expiration of 
the period for filing suit therefor by the taxpay¬ 
er should be recovered by the United Stated if 
suit was not brought within the period.” 

The use of the word “therefor” shows quite 
that the Committee did not consider applyin^ 
refund the period for filing suit for some other re¬ 
fund, but expected that the time within which refund 
could be made should be limited by the time for filing 
suit for that particular refund. Of course, if suit 
can not be filed for that particular refund, there is 
no time to limit and no period of limitation. 

The Ways and Means Committee report (see p^ 80 
of the Appendix) omitted the word “therefor” ak it 
was omitted in the statute, and made it possible jfor 

the General Counsel’s Office of the Bureau to rhise 

! 

a question of construction which, if resolved (in Vio¬ 
lation of all the court decisions) strictly against!in- 
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stead of in’favor of the taxpayer, might prevent the 
Treasury from refunding a tax which it admits was 
erroneously collected. 

V 

But when section 608 came before the blouse of 
Representatives, and Mr. Rainey offered an amend¬ 
ment to eliminate the whole of subdivision (b) there¬ 
of (the part relied on by the Bureau), Chairman 
Green of the Ways and Means Committee defended 
the section. Mr. Garrett inquired why every individ¬ 
ual should be;compelled to bring suit on a question 
that might be before the court in another case. 
Chairman Green replied: 

“* * * This simply means that individuals can 
not sit back and wait until after the limintation 
expires and come in at a later date.” 

Mr. Garrett suggested the filing of some claim in lieu 
of suit, and Mr. Green replied: 

4 ‘Their claims have already been filed and re¬ 
jected. Why should they not bring suit?” 

Later Mr. Green added: 

“* * * I do not know what the statute of limi¬ 
tations is for if it is not to provide that people 
must present their claims and if not respected 
commence suit.” 

(The proceedings from the Congressional 
Record are on pp. 80-86 of the Appendix hereto.) 

It is perfectly clear that Mr. Green’s intent, which 
can be treated as the Congressional intent, was to 
compel people 1 to bring suit or be barred. Of course, 
he only expected to compel suit by those who could 
bring suit, and it is attributing to him an intention 
of extreme injustice to say that he meant to bar peo- 
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pie for not bringing suit which they w T ere prohibited 
from bringing. 

It is bad enough to deprive taxpayers of a judicial 
review in special assessment cases, but it is much 
worse to say that not only are they deprived of a day 
in court, but that the Commissioner can not act 
within the province of his own jurisdiction because 
the taxpayer has failed to go into a court from which 
he is excluded. 

The Senate Finance Committee introduced an 
amendment which subsequently became subdivision 
(2) under (b) of section 608, providing for postpone¬ 
ment of the operation of the section pending a named 
test case. The first paragraph of the report of the 
Finance Committee on section 608 (pp. 86-87 of the 
Appendix) is similar to the language in the Ways 
and Means Committee report. The second paragraph 
deals entirely with the amendment, so the Seriate 
Committee report adds no light on the question of 
construction. 

The Conference Report, however, is enlightening in 
the same manner as the original recommendation of 
the Joint Committee (see pp. 87-88 of the Appendix). 
It says: 

4 4 The House Bill provides that if a refund is 
made after the expiration of the period of limi¬ 
tation within which the taxpayer may bring suit 
for such refund, the repayment shall be consid¬ 
ered to be an overpayment, unless suit was dfily 
begun by the taxpayer. ” 

The use of the word 44 such’’ indicates clearly the be¬ 
lief on the part of the conferees that the applicable 
period of limitation was the time within which the bar- 
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ticnlar taxpayer might bring suit for the particular 
refund involved, and not the time within which some 
other taxpayer could bring suit for some other class 
of refund. 

It follows that if no suit could be brought “for such 
refund,” and consequently no suit could be “duly 
begun by the taxpayer,” Congress did not intend to 
deprive the Commissioner of the right to act even 
though the claim for such refund had been previ¬ 
ously (inadvertently) rejected and two years had run 
from the date of its rejection. 

II 

THE CLAIM WAS REOPENED AFTER ITS ORIGINAL RE¬ 
JECTION AND THERE HAS BEEN NO SUBSEQUENT 

REJECTION 

(a) The Reopening. 

Even if we consider, arguendo, that the two-year 
period (Rev. Stat. H 3226 as amended) is applica¬ 
ble to the claim for refund for the fiscal vear ended 
November 30, 1919, in this case, a reconsideration of 
such claim on the merits of special assessment as 
presented by the claim and the data supporting it 
(not theretofore considered in the Commissioner’s of¬ 
fice) gives the Commissioner a new opportunity to 
adjust the taxes. The running of the statute during 
which suit must be brought to protect the right to 
refund (assuming suit could be brought in this case) 
is tolled just as the time to appeal is extended when 
a trial court reconsiders a judgment, and only runs 
from the date of re-entry. Similarly, it would only 
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run from the date of any second rejection of the 
claim for the fiscal year ended November 30, 1919. 

We contend that under the facts of this case the 
claim in question was reopened by the reconsi4era- 
tion of the merits of special assessment. Jonep v. 
United States, 5 F.' Supp. 146, cert, denied Oct. 8, 
1934; American Safety Razor Cory. v. United States, 
6 F. Supp. 293; Mobile Drug Co. v. United States, 39 
Fed. (2d) 940; McKesson & Robbins, Inc. v. Ed¬ 
wards, 57 Fed. (2d) 147; Ervine <& Co. v. United 
States, 3 F. Supp. 334; Wright & Kremers, Inc. v. 
United States, 3 F. Supp. 616; Bemis Bros. Bag Co. 
v. United States, 289 U.S. 28. ' 

The facts stated on pages 11 to 13 of this brief 
clearly show that further consideration was given to 
Appellant’s claim for refund in such manner that it 
constituted a reopening of the case. The claim was 
considered on its merits, the invested capital was also 
reconsidered, comparison with representative corpo¬ 
rations was made, a rate of profits tax was deter¬ 
mined upon by reference to them, briefs not thereto¬ 
fore considered in connection with the year 1919 \l’ere 
studied and conferences based thereon were field, 
and finally representatives of Botany Worsted Mills 
were advised of the Bureau’s conclusion as to special 
assessment and the overpayment of tax. It was bnly 
subsequently that the Commissioner of Internal Rev¬ 
enue, on advice of the General Counsel’s office, as¬ 
serted, despite his consideration of the claim on the 
merits theretofore made, that the statute of liipita- 
tions now prevented a refund being made. 

This Court is also called upon to decide whefjher 
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the rulings of the court below and the refusal of cer¬ 
tain evidence offered by the Appellant at the trial 
were wrong. See sub-paragraph (a) to (f) on pages 
20 to 22 of this brief as special questions presented in 
connection with the Second Issue regarding the re¬ 
opening of the claim. The evidence and oral testi¬ 
mony offered was in part corroborative of and in part 
cumulative to the allegations in the petition showing a 
reopening, and as such, would appear competent, rele¬ 
vant and material to the issues in the case. 

Appellant did not seek by offering such evidence to 
establish that the Commissioner of Internal Revenue 
filed anv formal notice or signed any schedule consti- 
tuting an allowance, and this is evident from the fact 
that one of the things of which the Appellant com¬ 
plains is that the Commissioner, having in fact found 
an overpayment, did not certify it to the proper au¬ 
thorities so that credit or refund could be made. 

What Appellant endeavored to show by such evi¬ 
dence was that, subsequent to the original rejection 
of the 1919 claim for refund on May 31, 1929, its rep¬ 
resentatives called the attention of the then Commis¬ 
sioner of Internal Revenue to the fact that the claim 
had not been considered upon its merits and upon 
the information hied in support of it, that the Com¬ 
missioner advised such representatives that he would 
reconsider the claim, that the Commissioner pursuant 
thereto directed the Chairman of the Special Advi¬ 
sory Committee to consider the claim and determine 
on the merits whether the tax had been overpaid based 
upon special assessment, that the Special Advisory 
Committee did consider the claim upon its merits and 
reported back to the Commissioner and to represen- 
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tatives of Botanv Worsted Mills the results of tiheir 
study and that an overpayment had been made—spec¬ 
ifying certain definite figures, and that the Commis¬ 
sioner reported these results to Appellant’s counsel. 

Such evidence would have shown that the cljaim 
was reconsidered upon its merits in part prior toj the 
running of the two-year period from its original! re¬ 
jection and that this consideration continued for s|mie 
time subsequent to such two-year period. These yere 
things done by the Bureau of Internal Revenue and 
constituted acts of the Commissioner and his subor¬ 
dinates in their official capacities which taken to¬ 
gether constituted the reopening of the claim. (The 
fact that the Commissioner later decided that a re¬ 
fund was outlawed could not undo what he had c^one 
prior thereto in respect to the claim. 

Parole evidence was admitted to show custom pnd 
practice within the Bureau of Internal Revenue ana 
the Collector’s office in such cases as Naumkeag 
Steam Cotton Co. v. United States, 2 F. Supp. 126 
130 (finding 13), cert, denied 289 U.S. 749, and East¬ 
man Kodak Co. v. United States , 363 C.C.H. ft 9101 
decided February 4, 1936. 

Probably the best case on this point is that of 
United States v. Fillebrown, 7 Peters 28, 46, 47. in 
which the Supreme Court said: 

“It has been argued, on the part of the United 
States, that the sanction of the secretary of |the 
navy, as one of the commissioners, can give no 
right to the allowance without the concurrence of 
the other members. This proposition is not de¬ 
nied; but the testimony of Mr. Southard, as jias 
been already shown, goes fully to establish the 
fact, that he had the general authority of the 




board to act as its agent; and leaves little or 
no doubt of the sanction of the board to the par¬ 
ticular claims in question. It was, however, 
pretty strongly intimated at the bar, though it 
was not understood to be positively asserted, that 
these facts could not be established by parole, 
but that the proceedings of the board must be 
shown in writing. And this would seem to be 
one of the questions intended to be made under 
the second prayer. It would be a sufficient an¬ 
swer to this, that no objection was made at the 
trial to the admission of the evidence. But the 
objection, if it had been made, could not have 
been sustained. There is no general principle of 
law known to the court, and no authority has 
been shown establishing the doctrine, that all 
proceedings of such boards must be in writing; 
or that they shall be deemed void, unless the 
statute under which they act shall require their 
proceedings to be rendered in writing. It is cer¬ 
tainly fit and proper that every important trans¬ 
action of the board should be committed to writ¬ 
ing. But the law imposes no such indispensable 
duty. The act of 1811, 4 Laws U.S. 311, con¬ 
stituting the fund for navy hospitals, only makes 
the secretaries of the navy, treasury and war de¬ 
partments, a board of commissioners by the name 
and style of commissioners of navy hospitals, and 
gives some general directions in what way the 
fund is to be employed; but the mode and man¬ 
ner of transacting their business is not in any 
respect prescribed. It is not true ever with re¬ 
spect to corporations, that all their acts must be 
established by positive record evidence. In the 
case of the Bank of the United States v. Dan- 
dridge, 12 Wheat. 69, this court says, ‘we do 
not admit as a general proposition, that the 
acts of a corporation are invalid merely from an 
omission to have them reduced to writing, unless 
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the statute creating it makes such writing indis¬ 
pensable as evidence, or to give them an obliga¬ 
tory force. If the statute imposes such restric¬ 
tion it must be obeyed.’ Considering then !the 
testimony of Mr. Southard as competent evidence 
to establish the acts of the board, it shows vjery 
clearly, that the services rendered by the de¬ 
fendant, and for which he claims compensation, 
were not embraced within his duties as secretary 
of the board; but were extra services, for which 
the commissioners agreed to make him compensa¬ 
tion. 9 9 

In Appellant’s case herein, there are no known 
preserved written records of the particular acts hnd 
facts sought to be proved by the oral testimony [R. 
38-39, 41-42, 45-47]. We know of no statutory re¬ 
quirement that the Commissioner of Internal Rev¬ 
enue or his subordinates were bound to record in 
writing every step in their consideration of claims 
for refund and the audit of cases. The Commission¬ 
er of Internal Revenue and the Chairman of his 
Special Advisory Committee were present at the trial 
below willing to testify that the Commissioner di¬ 
rected his subordinates to consider the merits of Ap¬ 
pellant’s 1919 refund claim, subsequent to the origi¬ 
nal rejection on May 31, 1929, that the claim was so 
considered and a report made by the Committee to 
the Commissioner of Internal Revenue, and that Bot¬ 
any Worsted Mills was advised of the finding of an 
overpayment as herein pleaded. The Court below, 
however, refused to receive the evidence on the 
ground that the acts of officials of the Bureau of In¬ 
ternal Revenue, tending to show that they considered 
a claim on the merits, can be proved only by written 


54 


records. The rulings based upon the premise of the 
Court below were clearly erroneous. 

Among cases following the Supreme Court’s decis¬ 
ion last above mentioned, in respect to the admission 
of oral testimony to show the acts of an officer or of- 
fleers of a government, are Riverside Township v. 
Stewart, 211 Fed. 873, 876, wherein the court said 
that: “The plaintiff having acted thereunder, and 
there being no question of the good faith of all par¬ 
ties in the matter, we think the court committed no 
error in admitting testimony to show that proper cor¬ 
porate action had been taken to extend the time— 
that the rights of a third person dealing in good faith 
with a municipality cannot be prejudiced by the omis¬ 
sion of that body to duly record corporate action 
taken * * citing authorities; and Whittaker v. 
Brannon, 252 Fed. 556, 558, wherein the court said: 

“The proposition that the direction of the 
Commissioners to transfer the prisoners to the 
workhouse was invalid, because not made in writ¬ 
ing, is without support in principle or authority. 
No doubt it is desirable to keep a record of all 
such orders, but lack of a record does not impair 
the validity of the action. No statute requires 
the direction of the Commissioners for the trans¬ 
fer to be in writing. Writing adds nothing to 
the force and effect of individual or official action, 
unless writing is specially or by necessary impli¬ 
cation required by law.” Preceding authorities 
were cited. 

In American Safety Razor Corporation v. United 
States, supra, the Commissioner of Internal Revenue 
had sent the taxpayer a letter dated December 11, 
1930, which contained the statement that—“it is 
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noted that your application for the reopening of ybur 
refund claims * * * was not filed within two year^ of 
rejection of such claims, and you are advised, there¬ 
fore, that the over-assessments allowable are limited 
to the amounts of tax (and interest) paid within the 
past 5 years.” The Court of Claims in its findings 
of fact stated: 

“The evidence as a whole shows that plaintiff 
had reason to believe, bv reason of the transac- 
tions which it had with the Commissioner after the 
rejection of its claim for refund of taxes for i;he 
year 1923, that its claim would be reconsid¬ 
ered, and further that it was in fact reconsid¬ 
ered on its merits by the Commissioner and af ter 
reconsideration rejected December 11, 1930, in 
the manner stated above.” 

The situation in Appellant’s present case is not 
unlike that in the American Safety Razor Corporation 
case except that application for reopening was made 
by Botany Worsted Mills well within the two-y^ar 
period from the date of the original rejection of the 
1919 claim for refund. 

Statements in the report of the Special Advisory 
Committee to the Commissioner of Internal Revenue, 
dated February 24, 1933, and in the Commissioner’s 
letter of March 3, 1933, to Brewster, Ivins & Phillips, 
attorneys for Botany Worsted Mills, that the Bureau 
refused to reopen the 1919 claim, merely represent 
the position taken by the Commissioner’s office, pre¬ 
sumably based upon his own conclusion as to the Ef¬ 
fect of his and his subordinates’ prior consideration 
of the claim. His statements, representing conclu¬ 
sions, cannot change or undo what his office had Ac¬ 
tually done in respect to the claim, which Appellaht 
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contends constituted in fact a reopening of the de¬ 
mand for refund. In the Jones case the Commission¬ 
er had written that he refused to reopen the claim, as 
in Appellant’s present case herein, but the court held 
nevertheless that the claim had been reopened and 
that the period during which suit could be brought 
was extended by reason of the reopening. 

(b) Treasury Decision 4235 does not change the 
situation. 

The Commissioner cannot change the effect of his 
acts by stating in advance that anything he does 
thereafter will not matter. Subsection III of the 
Treasury Decision (Appendix, p. 79) states, inter alia: 

“* * * No reopening or application for reopening- 
will extend the period within which suit must be 
brought, nor will a reconsideration of a claim be 
considered as a reopening.” 

This regulation cannot change the law—any more 
than a taxpayer could limit the Commissioner’s time 
to determine a deficiency or extend his own time to 
file a claim by a self-serving declaration. One Com¬ 
missioner and the Secretary of the Treasury could 
not limit the i right of a subsequent Commissioner, 
otherwise vested in him by law, to make a refund. 
Nor could they amend the law expounded in the cases 
above cited which have held claims were reopened, 
and that the period during which suit could be brought 
started from the re-rejection or subsequent rejection. 
It should be noted that in the most recent of these 
cases, Jones v. United States and American Safety 
Razor Corp . v* United States, decided by the Court of 
Claims, the reconsideration was entirely after the 
promulgation of Treasury Decision 4235. This fact 
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was brought to the attention of the Court and it ^ield 
that the Commissioner’s statement in Subsection! Ill 
of the Treasury Decision was ineffective and oj no 
legal force as against the fact that the cases were 
actually reopened permitting an extension of the pe¬ 
riod within which suit could be brought. The court 
specifically referred to this in its opinion in the 
American Safety Razor Cory. case. 

Heebner v. United States, 50 Fed. (2d) 904, a Dis¬ 
trict Court decision, once referred to against us in the 
Commissioner’s office, only holds that under Treasury 
Decision 4235 the taxpayer cannot extend his pwn 
time by filing a request for reconsideration. It Can¬ 
not be considered authority for the proposition “hat 
the Commissioner can deprive the taxpayer of its 
right by (1) offering the taxpayer a chance to protest 
and be heard, (2) rejecting the claim without consid¬ 
ering the protest, (3) reconsidering the claim and 
taking more than two years to pass on the merits, and 
(4) then saying he is barred by his own delay. 

The reopening of the claim for refund for the year 
ended November 30, 1919, in this case constitute^ a 
revocation of the rejection of May 31, 1929, and left 
the Commissioner at liberty to allow the claim j re¬ 
gardless of the expiration of any period of time dated 
from May 31, 1929. Also see cases above cited, j 

In other respects, Treasury Decision 4235 by I its 
own terms (Subsection II) only prohibits reoperjing 
cases where refunds are prohibited by section 
which it does not attempt to construe. If we 'are 
right about section 608, then Treasury Decision 4^35, 
of course, is entirely inapplicable. 
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(c) Commissioner’s letter of March 3, 1933, did 
not constitute a rejection letter. 

We have previously referred to the Commissioner’s 
letter of March 3, 1933. 1 The statute (R.S. §3226 as 
amended by § 1103, Revenue Act of 1932) clearly pro¬ 
vides that the Commissioner must mail bv registered 
mail to the taxpayer notice of the disallowance of the 
claim in order to start the two-year period running 
during which in the ordinary case the taxpayer can 
bring suit or a proceeding for refund in a court of 
competent jurisdiction. The statute provides: 

“* * * No such suit or proceeding shall be 
begun * * * after the expiration of two years 
from the date of mailing by registered mail by 
the Commissioner to the taxpayer of a notice of 
the disallowance of the part of the claim to 
which such suit or proceeding relates.” 

The Commissioner’s letter of March 3, 1933, did 
not meet this requirement if for no other reason than 
that it was not sent by registered mail. If the claim 
for refund filed by this taxpayer for the fiscal year 
ending November 30, 1919, was reopened, as above 
discussed, Section 608 of the Revenue Act of 1928 has 
no application and the Commissioner can act at the 
present time as in other reopened cases. Even if a 
two-year period from the original rejection of the 
claim limits the Commissioner’s jurisdiction in the 
ordinary case, and this taxpayer comes within that 


2 See paragraph 24 on pages 17 to 18 of this brief; and 
the stipulation by counsel recently filed in this Court as a 
supplement to the Record, stating that the letter was sent by 
ordinary mail, i.e., that it was not sent or mailed by registered 
mail either to Botany Worsted Mills or its counsel. 
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type of case, the case having been reopened, the!two- 
year period has not run. 


THE COMMISSIONER, IN RECONSIDERING THE CLAUV^ FOR 
REFUND AFTER ITS ORIGINAL REJECTION, F0UND 
THAT THE TAX FOR THE FISCAL YEAR 1919 HAD $EEN 
OVERPAID IN A SPECIFIED AMOUNT, AND HE SHOULD 
BE REQUIRED TO CERTIFY IT FOR CREDIT OR REFUND. 

Appellant does not contend that the Commissioner 
allowed an overpayment for the fiscal year 1919: for, 
indeed, it now claims that, because he did not allow it, 
he should certify to the proper authorities the over¬ 
payment which he in fact found from his reconsidera¬ 
tion of the claim. The fact that he found the Over¬ 
payment is established by the pleadings. The follow¬ 
ing statements are taken from the Statement of Facts 
(partly italicized) in paragraphs 18, 19, and 20, re¬ 
spectively, on pages 11 to 13 in this brief: 

4 4 The Chairman and one of the conferees of the 
[Special Advisory] Committee * * * stated *' * * 
that from their study they had determined ithat 
Botany Worsted Mills was entitled for the fiscal 
year 1919 to substantial relief and a deterntina- 
tion of overpayment of tax based upon the £acts 
that abnormality existed and the rate of profits 
tax was in excess of the average rate of profits 
taxes theretofore determined by the Bureau of 
Internal Revenue for comparable and representa¬ 
tive corporations.” 

“The Commissioner of Internal Revenue * * * 
said that the case would show a refund of ap¬ 
proximately $300,000 and he thought there would 
be 78% interest allowable on this amount. The 
Chairman of the Special Advisory Committee 
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* * * confirmed the fact that there was this sub¬ 
stantial adjustment due Botany Worsted Mills as 
an overpayment of tax with interest thereon.’’ 

“Mr. Ballintine [Under-secretary of the Treas¬ 
ury] stated that he recognized that there was a 
substantial amount due the taxpayer by way of 
relief under special assessment with respect to 
the fiscal year 1919.” 

The Court below refused oral testimony, partly 
corroborative and partly cumulative, showing the 
overpayment, as specified in sub-paragraphs a to f 
on pages 22 and 23 of this brief under the Third Issue. 
It is submitted that the Court erroneously excluded 
the evidence according to the authorities referred to 
on pages 51 to 54 of this brief. 

The Commissioner of Internal Revenue having 
found as a fact an overpayment of tax for the fiscal 
year 1919, it was and is his ministerial dutv to cer- 
tify such overpayment to the proper authorities so 
that credit can be made or refund allowed to Botany 
Worsted Mills. His duty seems clear under the stat¬ 
utes quoted below. 

Section 3220 of the Revised Statutes as amended 
by Section 1111 of the Revenue Act of 1926 (44 Stat. 
115): 

“Except as otherwise provided in sections 284 

* * * of the Revenue Act of 1926 the Commis¬ 
sioner of Internal Revenue, subject to regulations 
prescribed by the Secretary of the Treasury, is 
authorized to remit, refund, and pay back all 
taxes erroneously or illegally assessed" or col¬ 
lected, all ipenalties collected without authority, 
and all taxes that appear to be unjustly as¬ 
sessed or excessive in amount, or in any manner 
wrongfullv collected; * * * 

O v 7 
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Section 284 of the Revenue Act of 1926 provides: 

“(a) Where there has been an overpayment of 
any income, war-profits, or excess-profits ta^ im¬ 
posed by * * *, the Revenue Act of 1918, *' * *, 
or any such Act as amended, the amount of jsuch 
overpayment shall, except as provided in sub¬ 
division (d), be credited against any income, 
war-profits, or excess-profits tax or installments 
thereof then due from the taxpayer, and any| bal¬ 
ance of such excess shall be refunded irjime- 
diately to the taxpayer. 

“(b) Except as provided in subdivisions j (c), 
(d), (e), and (g) of this section— 1 
“(1) No such credit or refund shall be allowed 
or made * * * after four years from the timb the 
tax was paid in the case of a tax imposed bv 
any prior Act, unless before the expiratiofi of 
such a period a claim therefor is filed by the tax¬ 
payer; and 

“(2) The amount of the credit or refund $hall 
not exceed the portion of the tax paid during the 
four years * * * immediately preceding the 


* * * 


filing of the claim 


# * * ? > 




Section 1101 of the Revenue Act of 1926 provides: 

“The Commissioner, with the approval of| the 
Secretary, shall prescribe and publish all needful 
rules and regulations for the enforcement of this 
Act.” 


Article 1302 of Treasury Regulations 69 provides: 
“Overassessments and overpayments of inqome 
and profits taxes will be adjusted by mean£ of 
certificates of overassessment. * * *” 

Section 284, 1926 Revenue Act, expressly st 
that, when there has been an overpayment of tax, 
amount of such overpayment shall be credited aga 


ates 

the 

inst 


J The subdivisions named are not herein pertinent. 
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taxes due from the taxpayer, and any balance of such 
excess shall be refunded immediately to the taxpayer. 

IV 

IF THE COURT DOES NOT DETERMINE THAT THE COM¬ 
MISSIONER FOUND AS A FACT THAT THE TAX WAS 

OVERPAID, HE SHOULD BE REQUIRED TO TAKE SOME 

FINAL ACTION UPON THE MERITS OF THE CLAIM. 

(a) In General. 

If this Court is of the opinion that the Commis¬ 
sioner of Internal Revenue has not determined an 
overpayment upon reconsideration of the claim for 
the fiscal year 1919, since its original rejection, it is 
submitted that he should now be required to proceed 
with his consideration of the claim and to take some 
final action upon the merits. He should be required, 
following this, to certify any overpayment to the 
proper authorities so that credit or refund can be 
made. That is his duty under the provisions of stat¬ 
ute and the regulations quoted on pages 60 and 61 
of this brief. 

The facts show clearlv that the claim was inadvert- 
ently rejected on May 31, 1929, without consideration 
of a substantial portion of the information and data 
which had been requested and submitted in support 
of the claim. This appears from paragraphs 14 to 17 
on pages 10 and 11 of this brief. See particularly 
paragraph 6 of the Record, pages 51 and 52, wherein 
an outline of i the information not theretofore con¬ 
sidered by the Commissioner’s office is set forth. 

The Court below erred in refusing to hear testi¬ 
mony and admit documentary evidence, in part cor¬ 
roborative and in part cumulative, of the above stated 
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facts. Reference is made to the special questions 
submitted to this Court by sub-paragraphs d, e, ajnd f 
under the Issues on pages 24 and 25 of this brief. 

The same information included in paragraph $ on 
pages 51 and 52 of the Record was considerecj as 
sufficient by the Commissioner’s office for granting a 
refund based upon special assessment for the fiscal 
vear 1917 and for the General Counsel’s office in 
granting a refund for the fiscal year 1918 on the ^ame 
basis. 

The basis for refund in each instance, as the Repord 
and published statements clearly show, was thafj the 
statutory invested capital could not be satisfactorily 
determined. Without the determination of a statu¬ 
tory invested capital (Section 326 of the Revenue Act 
of 1918), the Commissioner could not compute the 
company’s taxes by reference to the regular grad¬ 
uated rates of tax provided for by Section 301 of the 
same Act. The only way he could correctly determine 
the tax for the fiscal year 1919, as he had done for 
the fiscal vears 1917 and 1918, was by reference to 
Sections 327 and 328 of the Revenue Act of 
This he has never done although the evidence i 
case shows that the 1919 taxes were overpaid under 
the same circumstances that they were overpaid; for 
the fiscal years 1917 and 1918. See paragraphs 2 to 
4, inclusive, on pages 3 to 6 of this brief. 

(b) Mandatory nature of the special assessment 
provisions applicable to this case. 

The following is re-quoted from Sections 327 and 
328 of the Revenue Act of 1918: 

“Sec. 327. That in the following cases th$ tax 
shall he determined as provided in Section 328: 
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“(a) Where the Commissioner is unable to de¬ 
termine the invested capital as provided in sec¬ 
tion 326 [statutory invested capital]; 

“(b) * * * 

“(c) Where a mixed aggregate of tangible 
property and intangible property has been paid 
in for stock or for stock and bonds and the Com¬ 
missioner is unable satisfactorily to determine 

•/ 

the respective values of the several classes of 
property at the time of payment, or to distin¬ 
guish the classes of property paid in for stock 
and for bonds, respectively; 

ii * * * >> 

“Sec. 328. (a) In the cases specified in section 
327 the tax shall be the amount which bears the 
same ratio to the net income of the taxpayer 
* * * for the taxable year, as the average tax of 
representative corporations engaged in a like or 
similar trade or business, bears to their average 
net income * * * for such year * * (Italics 
supplied.) 

Under those provisions, it is mandatory upon the 
Commissioner, and it is not a matter of discretion, 
for him to re-compute the tax by the only method 
provided for by the statute [Section 328(a)] if he is 
unable to determine the invested capital. 

The set-up of invested capital in the Bureau’s audit 
letter of April 23, 1929 [R. 53-55], signed only by the 
Deputy Commissioner, was only a tentative determi¬ 
nation, and a separate consideration of the company’s 
capital structure showed the Commissioner could not 
actually determine the invested capital in the manner 
required by the statutes for the fiscal years 1917 and 
1918. What whs true for those years must be equally 
true for the fiscal year 1919. 

By reference to sub-paragraph b under the Issues 
on page 24 of this brief, it will be seen that the court 
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below erroneously refused to admit in evidence j Peti¬ 
tioner’s Exhibits Nos. 3 and 10. These were refused 
on the ground that they related to the published 
statements of refunds for the fiscal years 191/f and 
1918 and had nothing to do with the fiscal year 1919. 

Exhibit No. 3 was Decision No. 50 published bjy the 
Commissioner and made open to public inspection 
under the requirements of a Presidential Executive 
Order 1 dated March 14, 1929, and Treasury Decision 
4264. 2 The same reads as follows: 


1 Dated March 14, 1929, and reading: 

‘ ‘ Publication of Internal Revenue Tax Refund Deci¬ 


sions. 

< t 


Pursuant to the provisions of section 55 of the 'Reve¬ 
nue Act of 1928 and section 257 of the Revenue Act of 
1926, it is hereby ordered that decisions of the Commis¬ 
sioner of Internal Revenue allowing* a refund, credit, or 
abatement of income, war-profits, excess-profits, estalte, or 
gift taxes, in excess of $20,000, shall be open to inspec¬ 
tion in accordance, and upon compliance, with the regu¬ 
lations prescribed by the Secretary of the Treasury and 
approved by me, bearing even date herewith. 

Herbert Hoove^. 


7 7 


2 Amending Treasury Decision 3856, and providing: 

“20. The Commissioner of Internal Revenue shall 
cause to be prepared a written decision in every case in 
which an overassessment (whether resulting in a re¬ 
fund, credit, or abatement) of an income, war-profits, 
excess-profits, estate, or gift tax is allowed, in excels of 
$20,000, and such decision shall be considered a public 
record and shall be open to inspection, during regular 
hours of business, in the office of the Commissioner of 
Internal Revenue or such office as he may designate. 
Such decision shall give the amount of the overa^sess- 
ment and shall be accompanied by a brief summary of 
the relevant facts and a citation of the authoritie^ ap- 
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4 ‘Decision No. 50 
Treasury Department 
Bureau of Internal Revenue 

in re Botany Worsted Mills, Passaic, New Jersey. 

April 22, 1929. 

An overassessment of income and profits taxes 
in favor of the above-named taxpayer is deter¬ 
mined as follows: 

Fiscal Year Ended. Overassessment 

November 30, 1918.$645,914.52 

A hearing was held February 14, 1929. 

This overassessment is the result of a redeter¬ 
mination of the profits tax liability under the pro¬ 
visions of section 210 of the Revenue Act of 1917 
and sections 327 and 328 of the Revenue Act of 
191S by reason of that fact that after thorough 
consideration of the taxpayer’s manner of or¬ 
ganization and incomplete accounting data, it is 
found that the invested capital cannot be satis- 
factorilv determined. 

Appeals of Mutual Chemical Company of 
America, 12 B.T.A. 578; 

Georgia Manufacturing Company, 5 B.T.A. 
893; 

Rex Machinery and Supplv Companv, 3 B.T.A. 
182. 

D. H. Blair, 

6-6561e i Commissioner.” 

[R. 67] 

Exhibit No. i 10 was Decision No. 2852 published 
under the same requirements. It reads as follows: 


plicable thereto, or, in a case in which a decision of a 
court or of the Board of Tax Appeals has become final 
by a citation of the court or Board decision. * * *” 
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“Decision No. 2852 
Treasury Department 
Bureau of Internal Revenue 

In re: Botany Worsted Mills, Passaic, N. il. 

October 9, 19^1. 

An overassessment of income and profits t^xes 
in favor of the above-named taxpayer is deter¬ 
mined as follows: 

Fiscal Year Ended. Overassessmeijt. 

November 30, 1917.$872,336.82 

The overassessment results from the rede¬ 
termination of the profits tax liability under the 
provisions of section 210, Revenue Act of 1917, 
by reason of the fact that after consideration of 
the taxpayer’s maimer of organization and in¬ 
complete accounting data it is found that thp in¬ 
vested capital cannot be satisfactorily deter¬ 
mined. 

Mutual Chemical Company of America v. Com¬ 
missioner, 12 B.T.A. 578. 

David Burnet, 

Commissioner. 

Year. Refunded. 

Fiscal ended 11-30-1917 $872,336[82” 

[R.j 70] 

By reference to sub-paragraph (c) under the Issues 
on page 24 of this brief it will be seen that the 
Court below erroneously refused to hear testimony 
or admit evidence showing that there was no change 
in the company’s capital structure, except by ref¬ 
erence to current earnings, between the fiscal ytears 
1917, 1918 and 1919. 

We believe that the Court below erred in thesb re¬ 
spects because the various references to the pom- 
pleted audit for the fiscal years 1917 and 1918 and 
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to the published statements in connection with them 
tend to show, if they do not clearly show, that the 
Commissioner was unable satisfactorily to determine 
the statutory invested capital for the fiscal year 1919 
and thus that he was required to compute Appellant’s 
taxes bv reference to Sections 327 and 328 of the Act. 

(c) The Bureau, not the taxpayer, has been guilty 
of laches. 

It is clear that if there is anv laches in this case 
the Bureau and not the Appellant is responsible. 
The claim for refund was rejected on May 31, 1929, 
through a mistake on the part of the Bureau, which 
did not consider the written protest duly filed May 23, 
1929. Even if we assume that a two-year period be¬ 
gan to run from May 31, 1929, the Appellant did 
everything possible within that period. The company 
called the error to the attention of the Commissioner 
and persuaded the Commissioner to refer the case to 
the Special Advisory Committee in March, 1930— 
fourteen months before the expiration of the two- 
year period (if it be applicable). The Appellant 
could do no more. It could not bring suit. The Bu¬ 
reau had resumed jurisdiction of the case and the 
Appellant had a right to expect that it would act 
properly on it and would not delay action and then 
plead its own delay as a bar against the company’s 
rights. If this had been an ordinarv case the tax- 
payer could have begun suit and avoided any ques¬ 
tion of the bar of Section 608 falling. But it was a 
special assessment case, the Appellant could not 
bring suit, and jd had a right to assume (a) that Sec- 
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tion 608 was not applicable, or (b) that the Buifeau 
would not plead its own laches. 

The Commissioner ordered the claim reconsidered 
because it had never received proper consideration. 
Final reconsideration was delayed in the Bureau. 
The Appellant could not bring suit—could only wait. 
Should we attribute to Congress an intent to bar the 
company because of the Bureau’s laches? 

Even in matters of limitation, tax laws should be 
liberally construed in favor of the taxpayer. United 
States v. Michel, 282 U.S. 656. 

As the Supreme Court said in Farmers Loan <& 
Trust Co. v. Minnesota, 280 U.S. 204, 212: 

“ Taxation is an intensely practical matter and 
laws in respect of it should be construed and ap¬ 
plied with a view of avoiding so far as possible, 
unjust and oppressive consequences.” 

In R. H. Stearns Co. v. United States, 291 U.Sj. 54, 
61, the Supreme Court said: 

4 ‘The applicable principle is fundamentaljand 
unquestioned. ‘He who prevents a thing fjrom 
being done may not avail himself of the Non¬ 
performance which he has himself occasidned, 
for the law says to him in effect, “this is your 
own act, and therefore you are not damnified”.’ 
Dolan v. Bodges, 149 N.Y. 489, 491; and Impiera- 
tor Realty Co. v. Tull, 228 N.Y. 447, 457; quot¬ 
ing West v. Blakeway, 12 Man. & G. 729, 751. 
Sometimes the resulting disabilitv has been Char- 
acterized as an estoppel, sometimes as a waiver. 
The label counts for little. Enough for present 
purposes that the disability has its roots fcn a 
principle more nearly ultimate than either ^aiv- 
er or estoppel, the principle that no one i^hall 
be permitted to found any claim upon his |own 
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inequity or take advantage of his own wrong. 
Imperator Realty Co. v. Tull, supra.” 

Also, see Finch v. United States, 12 Ct. Cl. 407. 

To date, although having found as a fact that there 
has been an overpayment, the Commissioner of Inter¬ 
nal Revenue has refused, because of his technical de¬ 
fense under Section 608 of the Revenue Act of 1928, 
to certify the overpayment for proper credit or re¬ 
fund to Botany Worsted Mills. 

V 

LAW AS TO JURISDICTION 

(a) In General. 

The Commissioner’s letter of March 3, 1933 [R. 65- 
66], embodies two errors of law contrary to the fol¬ 
lowing: (1) there being no right to bring suit for re¬ 
fund upon the rejection of a claim based upon special 

assessment. 1 there was no limitation of time within 

/ 

which to bring suit which would render a refund er¬ 
roneous under Section 608 of the Revenue Act of 
1928; and (2) the claim was reopened, subsequent to 
its original rejection, and there has been no new re¬ 
jection. Accordingly, under any theory of Section 
608, the Commissioner is still at liberty to allow a 
credit or make a refund to Botany Worsted Mills for 
the fiscal year 1919. 

The company’s taxes for that year were paid in 
the first instance by the Alien Property Custodian 
without proper audit but after collaboration between 

1 Except in case of “fraud or irregularity”. Williamsport 
Wire Rope Company v. United States, 277 U.S. 551. 
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his office and the Treasury Department in the prepa¬ 
ration and filing- of tax returns. Subsequent audits 
have resulted in refunds for years other than ^919 
in respect to which the Custodian had paid taxes in a 
similar manner. These refunds were based ikpon 
special assessment because statutory invested capital 
could not be satisfactorily determined. The invested 
capital likewise cannot be determined for the fiscal 
year 1919. It is the Commissioner’s dutv, therefore, 
to compute the taxes under Sections 327 and 328 of 
the Revenue Act of 1918 which is the only method 
provided for under the circumstances. Taxes previ¬ 
ously computed under Section 301 of the Act were 
obviouslv erroneous. It has been our contention that 
the Commissioner recognized this, reconsidered the 
1919 claim upon its merits, and determined that the 
taxes had been overpaid. There has since then been 
no denial that the taxes were overpaid but the Com¬ 
missioner has refused to certify the overpayment on 
the ground that the statute of limitations would make 
any refund erroneous. 

If the statute of limitations does not apply,! the 
Commissioner should be required to dispose of the 
1919 claim upon its merits and to certify any Over¬ 
payment for credit or refund. 

(b) No adequate remedy at law. 

The claim being based upon the Commissioner’s 
duty to apply “special assessment” under the t^rms 
of Sections 327 and 328 of the Revenue Act of ]l 918, 
the Appellant, in the absence of a showing of “firaud 
or irregularity,” could not sue the United States or 
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the Collector in the Court of Claims or any District 
Court for refund. 1 2 

The Commisisioner actually reopened the 1919 claim 
for refund and considered it upon its merits. There 
has been no subsequent rejection of the claim. The 
Commissioner^ letter of March 3, 1933, was based 
entirely upon a proposition of law, under which he 
considers his hands tied. This being the case, the 
Appellant hardly has been in a position to charge 
fraud or irregularity—and could not bring suit for 
a refund. 

There has been and still is no adequate remedy at 
law. 

(c) Mandamus the Proper Remedy. 

Except to the extent to which the Commissioner’s 
action (in deficiency cases) is reviewable by the 
Board of Tax Appeals,- his jurisdiction to determine 
taxes in special assessment cases is exclusive. If he 
can defeat a meritorious claim by mere failure to act, 
great injustice will result. The only remedy is to 
compel him to act. This remedy is only found in a 
writ of mandamus. 3 


1 Williamsport Wire Rope Co. v. United States, 277 U.S. 
551; National Park Bank v. United States, 33 Fed. (2d) 
1006; National Bank of Commerce v. United States, 39 Fed. 
(2d) 434. 

2 And the Board had no possible jurisdiction in this case, 
because no deficiency in tax was involved. 

3 National Park Bank v. United States, 33 Fed. (2d) 1006; 
Roberts v. United States, 176 U.S. 221, 231; United States ex 
rel Louisville Cement Co. v. Interstate Commerce Commis¬ 
sion, 246 U.S. 638; Work v. United States ex rel McAlester- 
Edwards Co., 262 U.S. 200; Work v. United States ex rel 
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i 
i 

Mandamus will not lie to review a discretionary 
act—but the act here is not discretionary. The cjom- 
missioner has found (as heretofore shown) that) he 
could not determine Appellant’s invested capital. 
This being true his duty is mandatory under Section 
327 of the Revenue Act of 1918 to compute the tax 
under Section 328. 

It is believed that the evidence will demonstrate 
that the Commissioner did as a matter of fact com¬ 
pute the tax under Section 328 and that he foui^d a 
definite amount that had been overpaid. If he did 
not determine an overpayment, he should be required 
at least to dispose of the 1919 claim upon its merits. 
In either event, he has a ministerial duty to perform. 
His refusal to proceed with the adjustment of the 
1919 claim vests this Court with jurisdiction to gijant 
a writ of mandamus. Mandamus will always lib to 
require an officer to act under a mandatory statute, 
where there is no adequate remedy at law. And the 
writ will issue even though the refusal of the officer 
to act is based upon an erroneous construction by 
him of the statute. 1 

Even if there be some discretion in the Commis¬ 
sioner—as for example, in determining the rates to 
be applied under Section 328 of the Revenue Actj of 

1918, mandamus will lie to compel him to take sdme 

—.— -—— - 1 — 

Rives, 267 U.S. 174; Blair v. United States ex rel Birken- 

stock, 271 U.S. 348; Blair v. United States ex rel Union Pa¬ 
cific R.R. Co., 6 Fed. (2d) 44. 

1 McCarl v. United States ex rel Societa Ligure di Arfiia- 
mento, 30 Fed. (2d) 561 (App. D.C. 1929) ; Wilbur v. United 
States ex rel C. L. Wold Co., 30 Fed. (2d) 871 (App. p.C. 
1929); Wilbur v. United States ex rel Kruschnic, 280 U.S. 
306. 
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action on the! merits, and to test his refusal, on a 
point of law, to act finally on the merits at all. 1 

VI 

THE RELIEF PRAYED FOR BY THIS ACTION 

The Appellant requests this Court to decide the 
issues herein presented and to determine whether the 
Court below erred as stated in the Assignments of 
Error in respect to rulings on law points and the 
exclusion of evidence. Appellant seeks the relief to 
which it is entitled in the premises with an opportu¬ 
nity to present the evidence previously excluded if, 
on the whole case as herein presented, this Court is 
of the opinion that further evidence should be taken 
before final decision. 

Respectfully submitted, 

Jas. S. Y. Ivins, 
c/o Brewster & Ivins, 
Attorney for Appellant , 
Southern Building, 
Washington, D. C. 

Of Counsel : 

Kingman Brewster, 

John Ward Cutler. 


x Wilbur v. Utiited States ex rel Cadrie , 281 U.S. 206. 
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APPENDIX 

(T. D. No. 3240) j 

Reopening of Cases J 

Treasury Department, 
Office of Commissioner of Internal Revenue, 

i 

i 

Washington, D. 0. 

TO COLLECTORS OF INTERNAL REVENUE 
AND OTHERS CONCERNED: 

Where any case in the Bureau of Internal Revenue 
has been finally closed after the taxpayer, or other 
party thereto, has had a hearing or has been af¬ 
forded by written notice an opportunity to present 
oral or written arguments or statements of fact in 
support of his contentions, the case will not be re¬ 
opened except (1) where a showing is made of pew 
and material facts, accompanied by an explanation, 
satisfactory to the Commissioner of Internal Rev¬ 
enue, of the failure to produce such facts prior to the 
closing of the case, or (2) where the case is materially 
affected by the change of regulations or by the 
final decision of another case either by the Comfnis- 
sioner of Internal Revenue or by a court of compe¬ 
tent jurisdiction. The application for reopening a 
case should be addressed to the Commissioner of In¬ 
ternal Revenue, should state succinctly the facts and 
circumstances upon which the application is based 
and must be supported by the affidavit of a person 
having knowledge of the facts. 

This decision is not to be construed as modif;ring 
the regulations relating to the filing of claims in 
abatement or claims for refund, nor as denying the 
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right of a taxpayer to a hearing or to an appeal at 
any stage of his case until the case has been finally 
closed. After the taxpayer has exhausted his reme¬ 
dies within the Bureau, however, and the case has 
been finally closed, it will be reopened only under the 
conditions stated in the decision. 

D. H. Blair, 

Commissioner of Internal Revenue. 
Approved: October 31, 1921. 

A. W. Mellon, 

Secretary of the Treasury. 

(T. D. 4235) 

Reopening of Refund Claims. 

Treasury Department, 
Office of Commissioner of Internal Revenue, 

Washington, D. C. 

TO COLLECTORS OF INTERNAL REVENUE 
AND OTHERS CONCERNED: 

I. Claims Disallowed Prior to May 29, 1928, in 
Which the Period of Limitation for Bringing 
Suit Has Expired. 

(a) If a claim for refund or credit of an internal 
revenue tax was disallowed prior to May 29, 1928, and 
if the period of limitation for bringing suit in court 
has expired, such claim will be reopened if, but only 
if— 

(1) The ruling pursuant to which the claim was 
disallowed was reversed bv the Commissioner of In- 
ternal Revenue and an application for reopening was 
filed after such reversal and prior to the expiration 
of such period of limitation; or 

(2) The refund or credit is properly allowable un¬ 
der a court decision or a decision of the Board of 





Tax Appeals and a case or an appeal involving! the 
point upon which the refund or credit is allowable 
was pending after the disallowance of the claim and 
prior to the expiration of such period of limitation; 
or 

(3) The refund or credit is properly allowable 
under a court decision or a decision of the Board of 
Tax Appeals to which the applicant w^as a party [and 
the adjustment in accordance therewith requires a 
compensating adjustment (such as an adjustment in 
inventory, or invested capital, or the shifting of an 
item of income or loss from one taxable period to 
another) for one or more other taxable periods,! and 
the application requests the reopening of the case for 
such other taxable periods; or 

(4) The claim is based upon a question of fact 
and either (a) evidence of such fact was presented, 
in respect of the taxable year involved, prior tcj the 
expiration of such period of limitation, or (b) ! evi¬ 
dence of such fact was duly presented for another 
taxable period and an adjustment for such period ac¬ 
cordingly made which requires a compensating ad¬ 
justment (such as an adjustment in inventor^, or 
invested capital, or the shifting of an item of income 
or loss from one taxable period to another) for one 
or more other taxable periods, and the application 
requests the reopening of the case for such bther 
taxable periods, or (c) evidence of such fact was duly 
presented and a determination made in the closing 
of a case of another taxpayer and such determination 
decreases the tax liability of the applicant (such as a 
corporation distribution and a stockholder’s liability 
in respect thereof, a determination of the distribu¬ 
tive share of partners, the liability of a trustee and 
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of a beneficiary, the liability of an estate and a de¬ 
cedent or of an estate and a distributee and the de¬ 
termination of the ownership of property). 

(b) In no event will any such claim be reopened— 

(1) Unless an application for reopening has been 
filed with the Commissioner of Internal Revenue on 
or before January 31, 1929; and 

(2) Unless [the refund or credit is properly al¬ 
lowable; and 

(3) Unless the specific ground upon which the re¬ 
fund or crdit is allowable was stated in the claim, 
or in an amendment thereof made prior to the expi¬ 
ration of the period of limitation upon the filing of a 
claim for refund or credit; and 

(4) Unless the application for reopening states 
specifically the circumstances upon which the appli¬ 
cation is based. 

(c) In no event will a refund or credit be allowed 
except to the extent that it is allowable on the merits 
without regard to any bar of the statute of limita¬ 
tions upon assessment or collection in respect of the 
taxable period involved and of each taxable period 
in which a compensating adjustment should be made; 
and in no case will the amount of the refund or 
credit exceed the amount properly refundable in re¬ 
spect of the grounds stated in the claim. 

II. Claims Disallowed on or After May 29, 1928. 

A case in which the claim was disallowed on or 
after May 29, 1928, is governed by section 608 of the 
Revenue Act of 1928, and no such case will be reop¬ 
ened if, under the provisions of such section, a re¬ 
fund would be considered erroneous. 
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III. Reopening Prior to the Expiration of the jStat- 
ute of Limitations. 

Any claim which has been disallowed will be recon¬ 
sidered and allowed, at any time prior to the expira¬ 
tion of the statute of limitations for bringing spit, if 
it clearly appears that the claim should be allowed on 
the merits. No reopening or application for reopen¬ 
ing will extend the period within which suit must be 
brought, nor will a reconsideration of a claim be 
considered as a reopening. 

IV. Revocation of Treasury Decision 3240 (C.B. 5, 
313). 

Treasury Decision 3240 is hereby revoked. 

D. H. Blair, 

Commissioner of Internal Revenue. 
Approved October 23, 1928. 

A. W. Mellon, j 

Secretary of the Treasury. 

LEGISLATION ! 

I 

The Joint Committee on Internal Revenue Taxa¬ 
tion, under date of November 15, 1927, submitted to 
Congress a report, Volume 1 of which constituted a 
report of the staff of the Joint Committee on Internal 
Revenue Taxation (concurred in by the Advisory 
Committee) recommending amendments to the Rev¬ 
enue Act. Beginning at p. 70 thereof are three; and 
one-half pages under the title, “The Bar of the Stat¬ 
ute of Limitations.” The following, from the ‘j‘ Rec¬ 
ommendations ” (p. 71) is deemed pertinent, as it was 
undoubtedly the source of section 608 as it appeared 
in the revenue bill as introduced: 

“(2) Any refund to the taxpayer after the pe- 
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riod for filing claims should be recovered by the 
United States unless claim for refund was filed 
by the taxpayer before the expiration of the 
period of limitation for filing claims. Any 
amount refunded after the expiration of the 
period for filing suit therefor by the taxpayer, 
should be recovered by the United States if suit 
was not brought within the period. An exception 
to the general rule above stated should be made 
in the ease of amounts refunded as a result of a 
judgment of a court or on a final decision of the 
Board of Tax Appeals, or of an agreement made 
under section 1106(b). The right of recovery 
should be exercised by suit to be filed within 
two years after the making of such refund.” 

The report of the Committee on Ways and Means, 
dated December 7, 1927, submitted with the introduc¬ 
tion of the revenue bill of 1928, contains the follow¬ 
ing with respect to section 608 (p. 33 of the report): 

“SEC. 608. ! EFFECT OF EXPIRATION OF 
PERIOD OF LIMITATIONS AGAINST 
THE TAXPAYER, 

“If a refund is made after the expiration of 
the period for filing claim (claim not having been 
filed within the period) or after the rejection, 
after the dafe of the enactment of this Act, of a 
claim filed within the proper period and if the 
period for filing suit has expired (no suit having- 
been filed within the period), the refund thus 
made shall be considered as erroneous and is 
recoverable by the United States as provided in 
section 610.” 

When the House of Representatives was consider¬ 
ing the 1928 revenue bill, section by section, on De¬ 
cember 15, 1927, the following transpired (from Con¬ 
gressional Record, Vol. 69, part 1, pp. 706-7): 
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44 The Clerk read, as follows: 

“Sec. 608. Effect of Expiration of Periocjl of 

Limitation Against Taxpayer j 

“A refund of any portion of an internal^rev- 
enue tax (or any interest, penalty, additional 
amount, or addition to such tax) made after the 
enactment of this Act, shall be considered erro- 
neous— 

“(a) if made after the expiration of the period 
of limitation for tiling claim therefor, unless with¬ 
in such period claim was filed; or 

“(b) in the case of a claim filed within the 
proper time and disallowed by the commissioner 
after the enactment of this act, if the refund was 
made after the expiration of the period of limita¬ 
tion for filing suit, unless within such period suit 
was begun by the taxpayer. 

“Mr. RAINEY. Mr. Chairman, I offer the fol¬ 
lowing amendment. 

“The Clerk read as follows: 

“Page 212, strike out lines 1 to 5, inclusive. 

“Mr. RAINEY. Mr. Chairman, this is a new 
clause in the bill, and something that I do not 
think received proper consideration fromj the 
Ways and Means Committee. I am hoping it 
may be possible for the chairman to accept this 
amendment. 

“Under the law as it now stands, a test suit 
can be brought in a matter of a refund and the 
practice is such that a great many other claim¬ 
ants do not file suit but await the issue of the 
pending suit, which involves exactly the |ame 
question. If the decision settles the question then 
they are permitted, at the discretion of the Secre¬ 
tary, to come in and put in their claims for a 
refund. 

“Under this clause as it is drafted, none of the 
claimants can await the issue of the suit; they 
must all bring suit, although there may be 100 or 
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500, and the result will be a clogging of the 
docket with proceedings which might be avoided 
if this clause were not in the bill. 

“I have recently, within the last few hours, re¬ 
ceived a letter from John F. McCarron, attorney 
at law in this city, making an analvsis of this 
clause in the bill, and which I send to the desk to 
be read. It presents the case in favor of the 
amendment better than I can hope to present it. 

“The Clerk read as follows: 

“December 14, 1927. 

“Hon. Henrv T. Rainey, 

United States House of Representatives, 

Washington, D. C. 

“My dear Mr. Rainey: With further reference 
to my telephone conversation with you in regard 
to subparagraph (b) of section 608 of the new 
tax bill (H.R. 1), which is set forth on the top of 
page 212 of said bill, I have to say that in my 
judgment the entire paragraph of subsection (b) 
should be stricken from the bill. The subsection 
will certainly bring about a multiplicity of suits. 
Under the law at the present time when a claim 
is filed within the statutory time and is rejected 
by the Commissioner of Internal Revenue, or if 
not acted upon by him within six months after 
the date of the filing of the claim, suit may be 
commenced within two vears from such date or 
from the date of the rejection of the claim. Under 
subsection (b) if a test suit is pending in court 
and there are 500 other cases involving the same 
point it will be necessary to file a suit in each of 
said cases in order to protect the rights of the 
taxpayer. This ought not to be, and it will mean 
greatly increased work for the Department of 
Justice and the General CounseUs office of the 
Bureau of Internal Revenue as well as added 
expense to the taxpayer. It is bound to bring 
about a great congestion of the dockets in the 
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courts and can serve no useful purpose. The 
present practice of reopening a refund claim 
filed within the statutory time where the qrro- 
neous ruling is overturned by a court decisioh or 
by a subsequent ruling of the coinmissionejr is 
very satisfactory. The Government does not jlose 
anything, because if it is an erroneous rulinjg it 
should be corrected, and if the ruling is coijrect 
there will be no need to reopen the refund clhim. 
Furthermore, the small taxpayer who is unable 
to afford the expense of filing suit in court will 
be denied relief in the event of a favorable court 
decision in a test case involving the same situa¬ 
tion as in his claim. 

“I call your attention to this paragraph inj the 
hope that something may be done toward elimi¬ 
nating it from the bill, as it is bound to wor^ an 
injustice to a large number of taxpayers, caus¬ 
ing them added expenses, and it is also bound to 
cause a large expenditure by the Government in 
defending such suits. 

Very truly yours, 

John F. McCarron. 

“Mr. GREEN of Iowa. Mr. Chairman, I tliink 
if we allow the lawyers of Washington to dictate 
the provision of this bill we will have a long- 
one and an unjust one. This matter was fully 
considered by the Ways and Means Committee. 
The provision is fair, but quite technical, aid I 
do not need to go into it at this time. The fnat- 
ter presenetd by the gentleman from Illinois was 
passed upon by every member of the comjmit- 
tee. 

“Mr. GARRETT of Tennessee. Will the gen¬ 
tleman yield! 

“Mr. GREEN of Iowa. I will. . . 

“Mr. GARRETT of Tennessee. Why should 
every individual be compelled to bring a suit on 
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precisely the same question that is before the 
court? 

u Mr. GREEN of Iowa. Why does the gentle¬ 
man from Tennessee assume anything of that 

V o 

kind? That is simply a statement in the letter. 
This simply means that individuals can not set 
back and wait until after the limitation expires 
and come in at a later date. 

“Mr. GARRETT of Tennessee. There might 
be a provision drawn to have them file some 
claim. I am talking about the filing of the suits. 
It looks to me as if it could be framed so that it 
would not require the institution of a lawsuit. 
It may be iright to require them to make some 
claim, but this language requires them to bring 
a suit. 

“Mr. GREEN of Iowa. Their claims have al¬ 
ready been filed and rejected; why should not 
they bring suit? 

“Mr. GARRETT of Tennessee. You are here 
making permanent law, covering perhaps a large 
class of cases. I can see the desirability of there 
being some i record of the claim being made in the 
department. What strikes me is that in this lan¬ 
guage you are requiring every individual to in¬ 
stitute a law suit—they can not combine to bring 
a test case. I am addressing myself to the mat¬ 
ter not because of what was said in the letter but 
from common reasons. 

“Mr. WAINWRIGHT. Will the gentleman 
yield? 

“Mr. GREEN of Iowa. I vield. 

“Mr. WAINWRIGHT. Why should not the 
right of the taxpayer be reserved, so that he can 
get the benefit of the court’s decision if he has 
filed a claim or protest? Here is a complete in¬ 
novation. 

“Mr. GREEN of Iowa. No; I do not think so. 

“Mr. WAINWRIGHT. Yes; heretofore if 


you filed a claim, even though it was overruled 
by the commissioner, it gave you a standing! so 
that if the court decision came along in a test 
case which sustained the contention you made 
the amount of the additional tax that you had 
paid would be refunded to you. This is a com¬ 
plete reversal of the present practice as I under¬ 
stand, a complete innovation in practice. I ban 
see no reason why they should not be allowed, to 
do so. 

“Mr. GARRETT of Tennessee. If the gentle¬ 
man from New York will permit, here is the re¬ 
sult in practical work: If the test case is brought 
and decided against the Government—and there 
are numerous cases where suits have not been 
brought and are therefore barred—that will nat¬ 
urally compel an appeal to Congress to consider 
the equities of this plan, and we will be con¬ 
fronted with that question. 

“Mr. WAINWRIGHT. It seems to me that 
the present practice is simpler, when your rights 
are protected by having filed your claim, rather 
than in all these cases where there will be thou¬ 
sands of taxpayers involved, going to the United 
States court in all the various districts with suits. 
In order to protect his rights everyone would 
have to bring suit and, I assume, file a complaint. 

“Mr. GARRETT of Tennessee. I think the 
gentleman from New York is eminently correct. 

“The CHAIRMAN. The time of the gentle¬ 
man from Iowa has expired. 

“Mr. GREEN of Iowa. Mr. Chairman, I hsk 
unanimous consent to proceed for two minujtes 
more. 

“The CHAIRMAN. Is there objection? 

“There was no objection. 

“Mr. GREEN of Iowa. We might just as Well 
in a great many cases do away with the statute 
of limitations, if we are going to strike out this 
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provision. I do not know what the statute of 
limitations is for if it is not to provide that 
people must present their claims, and if not re¬ 
spected commence suit. It would mean that 
somebody might put in a claim and hold it there 
for 5 or 10 years or a longer time and then come 
in, notwithstanding the statute of limitations, and 
get his refund. The gentleman from New York 
[Mr. Wainwright] is aware that in State taxes 
no such practice is invoked or used. There is 
not a State in the Union that permits anything 
of that kind, and there is no reason why it 
should be done with reference to Federal taxes 
in my judgment. 

“The CHAIRMAN. The question is on the 
amendment offered by the gentleman from Illi¬ 
nois. 


“The question was taken; and on a division 
(demanded by Mr. Rainey) there were—ayes 70, 
noes 121. 

“So the amendment was rejected.” 


The report of the Senate Finance Committee, dated 
May 1, 1928, submitting the 1928 revenue bill to the 
Senate with proposed amendments, contains the fol¬ 
lowing (pp. 41-42): 


“SEC. 608. EFFECT OF EXPIRATION OF 
PERIOD OF LIMITATION AGAINST 
THE TAXPAYER. 

“If a refund is made after the expiration of 
the period for filing claim (claim not having been 
filed within the period) or after the rejection, 
after the date of the enactment of this act, of a 
claim filed within the proper period, and if the 
period for filing suit has expired (no suit having 
been filed within the period), the refund thus 
made shall be considered as erroneous and is 
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recoverable by the United States as provided in 
section 610. 

“It seems desirable to provide some m^ans 
whereby, in connection with questions of bifoad 
application to a great number of cases, one test 
suit may be brought and all the other cases in¬ 
volving the same point may be held in abeyance 
until the test suit is decided. Accordingly, j the 
committee proposes to amend the House bill by 
inserting in section 608 a provision to the efect 
that in cases of the kind described the commis¬ 
sioner and the taxpayer may execute an agree¬ 
ment suspending the running of the statute of 
limitations for filing suit until final decision in 
the test case or cases named in the agreement. 
This amendment will prevent a multiplicity of 
suits without disturbing in any way the desir¬ 
able policy embodied in the provisions of ! the 
House bill. It will be noted that the agreement 
is not that the parties thereto shall be bound by 
the test case in the settlement of the tax liabil¬ 
ity.” 

The amendment proposed was adopted by the Sen¬ 
ate and given No. 188. j 

The conference Report, dated May 25, 1928, con¬ 
tains the following with respect to section 608 (p. ^2): 


“Amendment No. 188: The House bill pro¬ 
vides that if a refund is made after the expiration 
of the period of limitation within which the tax¬ 
payer may bring suit for such refund, the repay¬ 
ment shall be considered to be an overpayment 
unless suit was duly begun by the taxpayer. Ifhe 
Senate amendment permits the period for filing 
suit to be extended upon the execution of an 
agreement between the taxpayer and the com¬ 
missioner agreeing to an extension pending a 
final decision in one or more cases named inIthe 
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agreement. If the suit is favorable to the tax¬ 
payer, the case may be reopened and the refund 
allowed, of course, without the necessity of suit; 
and the House recedes.” 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6561 

United States Ex Rel. Botany Worsted Mills, a 

Corporation, appellant 


Guy T. Helvering, Commissioner of Internal 

Revenue, appellee 


ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF FOR THE APPELLEE 


OPINION BELOW 


The Supreme Court for the District of Columbia 
decided the case orally, and did not render hny 
written opinion (R. 2, 75). 


JURISDICTION 


The court below entered order and judgment 
January 15, 1935, dismissing the petition (R. 2). 
The appellant appealed from that decision on the 
same date (R. 2), and has duly perfected that ap¬ 
peal (R. 2-3, 7-11, 12-76). The jurisdiction of 


this Court is invoked under Section 128 (a) of the 
Judicial Code, as amended by the Act of February 
13, 1925. 

QUESTIONS PRESENTED 

1. Whether the Commissioner of Internal Rev¬ 
enue, after consideration, formal action on and 
rejection of a claim for refund, which was based 
upon an application for special relief under Sec¬ 
tions 327 and 328 of the Revenue Act of 1918, mav 
be compelled, by writ of mandamus, to reopen and 
allow or reconsider the rejected claim irrespective 
of the period of limitation for bringing suit upon 
same. 

2. Whether evidence offered in an effort to show 
the fact that, or the circumstances under which, 
special relief was allowed for some other taxable 
vear is admissible to show that the Commissioner 
of Internal Revenue abused his administrative dis¬ 
cretion in denying special relief for the taxable 
year. 

3. Whether parole evidence about conferences 
or conversations with a former Commissioner or 
his subordinates, with respect to matters in which 
the former Commissioner before leaving office had 
reduced his official decision to writing and had 
given official written notice of same to the claim¬ 
ant, is admissible to impeach such official public 
record of the challenged administrative action. 

4. Whether the taxpayer has been guilty of 
laches. 
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STATUTES AND REGULATIONS INVOLVED 

These are set forth in the Appendix, in^ra, 
pp. 56-64. | 

STATEMENT 

On March 3, 1933, the appellant filed petitioii in 
the Supreme Court for the District of Colurqbia 
praying for the issuance of a writ of mandai|ius 
against the Commissioner of Internal Revefiue 
commanding him— 

(a) To certify to the proper authorities 
that the petitioner had overpaid its income 
and profits taxes for the fiscal year ended 
November 30,1919, in an amount of not jess 
than $300,000; or in the alternative, 

(b) To act upon petitioner’s claim for re¬ 
fund of its income and profits taxes for said 
vear on the merits of whether it is entitled to 
special relief under Sections 327 and 328 of 
the Revenue Act of 1918 without regard to 
the provisions of Section 608 of the Revenue 
Act of 1928, and thereafter to certify to the 
proper authorities any overpayment fopnd 
thereon; 

and also praying for general relief 1 (R. 12-13, 
14—24). 

In an answer to the petition, filed October 6, 
1933, appellee (a) denied a number of the allega¬ 
tions deemed material to the inquiry, (b) refused 

1 Honorable David Burnet was Commissioner when |this 
action was commenced, but on May 15, 1933, he went out of 
office. Honorable Guy T. Helvering succeeded to the office 
on June 6, 1933, and the latter was substituted as the re¬ 
spondent herein prior to the hearing below (R. 13-14). 
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to admit or deny, and moved to strike a number of 
other allegations deemed to be either irrelevant or 
immaterial to the inquiry or mere legal conclu¬ 
sions, and (c) set up certain further and separate 
defenses (R. 13, 25-33). 

Appellant on October 6, 1933, filed a traverse 
joining issue upon the denials in the purely de¬ 
fensive portion of appellee’s answer. As to ap¬ 
pellee’s “further and separate defense”, appel¬ 
lant (a) admitted certain purely formal allega¬ 
tions therein, (b) denied all allegations therein 
which were in conflict with the allegations in the 
petition, and (c) refused to admit or deny certain 
other allegations deemed to be mere legal conclu¬ 
sions (R. 13, 34-35). 

At the hearing before the trial court under the 
pleadings and the rule to show cause theretofore 
issued against appellee (R. 2, 35), certain facts 
were established by uncontroverted or stipulated 
evidence (R. 49-66, 74^-75), and appellant sought 
unsuccessfully to establish certain other facts by 
both oral testimony of witnesses and documentary 
evidence offered in its behalf but excluded by the 
trial court upon appellee’s objections (R. 66-74). 

Appellant duly filed assignments of error chal¬ 
lenging the trial court’s action both in discharg¬ 
ing the rule to show" cause and dismissing the peti¬ 
tion, and in excluding the evidence thus unsuc¬ 
cessfully offered by appellant at the hearing (R. 
3-7). 
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The facts, as established at the hearing, are as 
follows: 

Appellant is and was a woolen textile goods 
manufacturing corporation domiciled at Passaic, 
New Jersey, over whose properties and business 
the Alien Property Custodian of the United 
States assumed and continued control, possession, 
and supervision under the provisions of the Trad¬ 
ing with the Enemy Act of October 6, 1917, c. 106, 
40 Stat. 411, as amended, from March 20, 1918, to 
November 9, 1923, inclusive (R. 49, 14-23). j 

During that period of seizure the Alien Prop¬ 
erty Custodian, through officers of his designation 
then in control of the appellant, caused its cor¬ 
poration income and profits tax return to be filed 

in the Fifth New Jersev Collection District for 

«/ 

the fiscal year ended November 30,1919, disclosing 
tax due of $2,535,651.64, and also caused the re¬ 
ported tax to be paid in full to the Collector 
Internal Revenue for that district (R. 49-50). 

Thereafter, after relinquishment of control 
supervision of the Alien Property Custodian oVer 
its affairs, and on or about March 10, 1924, dnd 
within the prescribed statutory period, appellant 
filed a claim for refund of taxes paid for the fiscal 
year 1919 in said entire sum of $2,535,651.64 u#on 
various grounds for recovery. The only ground 
now relied upon by appellant is that it “is entitjed 
to relief under Sections 327 and 328 of the Revenue 


a 
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Act of 1918 and the Regulations relating thereto” 
(R. 24-25, 50; Br. 6). 

In the meantime, a claim had also been filed on 
behalf of appellant for refund of income and 
profits taxes paid for the fiscal year ended Novem¬ 
ber 30, 1918,; in which application had also been 
made for special relief under the same statutory 
provisions just mentioned 2 (R. 50). While those 
two claims for refund were pending, appellant 
filed with the Bureau of Internal Revenue on De¬ 
cember 31, 1927, a brief in support of its applica¬ 
tion for special assessment for both years, and on 
December 17,! 1928, filed a “supplemental brief as 
to abnormalities for special assessment” in con¬ 
nection with the earlier brief just mentioned. In 
those two briefs, appellant set forth various rea¬ 
sons in justification of its applications for refund 
(R. 50-52). 

After various administrative hearings and con¬ 
ferences had been granted to appellant’s repre¬ 
sentatives by the Bureau of Internal Revenue, and 
after careful consideration had been given to these 
two claims for refund, the Bureau, by a letter from 
the Deputy Commissioner to appellant dated April 
23, 1929, notified appellant of the Bureau’s deci¬ 
sion allowing the claim for the fiscal year 1918 but 
denying the claim for refund for the fiscal year 


2 Appellant, however, does not seek any relief in this pro¬ 
ceeding as to the fiscal year 1918. 
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ended November 30, 1919, for the reason that jthe 

application for special relief for the latter ^ear 

now in question “has been denied”, and that there 

was a tax deficiency due for that year of $14,690.89, 

which was barred from assessment or collection 

by the statute of limitations. 

«/ 

That letter, so far as deemed by either party to 
be material here, reads as follows (R. 52-55) : 

Treasury Department, 

Office of Commissioner of 

Internal Revenue, | 
Washington, D. C., April 23, 192 
IT: AR: SM. 

JDM-A-32274. 

B-32275. 

Botany Worsted Mills, 

Passaic, New Jersey. 

Sirs: Reference is made to your income 
and profits tax returns for the fiscal years 
ended November 30, 1918 and 1919, and to 
your claims for the refund of $4,681,342.19 
and $2,355,431.30 for the respective ye^rs. 

1918 

You are advised that after careful consid¬ 
eration and review, your application unjler 
the provisions of Sections 210 and 327 for 
assessment of your profits tax for the fiscal 
year ended November 30,1918, as prescribed 
by Sections 210 and 328 of the Revenue A[cts 
of 1917 and 1918, respectively, has been al¬ 
lowed. Your profits tax is based upoif a 
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comparison with a group of representative 
concerns which in the aggregate may be said 
to be engaged in a like or similar trade or 
business to that of your company. 

The result of the audit under the above- 
mentioned provisions is as follows: 

Fiscal Year Ended November 30, 1018 


Net incoiiie reported on original return_$7, 017. GS4. 57 

***** 

Overassessment allowable_ .$645,914. 52 

***** 


1919 

After careful consideration and review, 
your application under the provisions of 
Section 327 for assessment of your profits 
tax for the year ended November 30, 1919, 
as prescribed by Section 328 of the Revenue 
Act of 1918, has been denied inasmuch as 
the audit disclosed no exceptional hardship 
evidenced by gross disproportion between 
the tax computed without benefit of the 
above Section and the tax computed by ref¬ 
erence to the representative corporations 
specified in Section 328. 

Fiscal Year Ended Novem ber 30, 1919 


Net income! reported on return_ $6,705,196.25 

***** 

Net income as adjusted- $6, 763, 771. SO 


INVESTED CAPITAL 

Capital andi surplus reported on return-$15, 706,910. SO 

Add: 

1. Depreciation disallowed, prior years_ 637,660. 09 


16,344, 570. S9 

Less: 

2. Deferred compensation_ $74, 743.16 

3. Net Federal income tax 

assessed for 1918, pro¬ 
rated, $3,919,146.06 X 
.41301369_1, 61S, 660.9S 
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Less—Continued. 

4. Bonus al- 
lowe (1 in 

191S_$445,235. 70 

Deducted_ 375, 725.12 


34, 581, 

5. Inadmissibles (Return accepted)- 43, 

Invested capital as adjusted-$14,538,4 


EXPLANATION OF CHANGES 

1. Surplus has been adjusted for depreci¬ 
ation disallowed in prior years. Article 
840, Regulations 45. 

2. The deferred compensation included as 
a surplus reserve is considered as a 
bility and has been deducted. Article 
Regulations 45. 

3. The Federal income tax for 1918 has 
been prorated and deducted in accordance 
with Article 845, Regulations 45. j 

4. Surplus has been reduced by the 
amount of the additional bonus allowed as 
an expense deduction in 1918. Article £p40, 
Regulations 45. 

5. Deduction for inadmissible assets i$ in 
accordance with Article 852, Regulations! 45. 

COMPUTATION OF TAX 


Invested capital as adjusted-$14,53S, 4^5. 70 

* * * * * 

Correct tax liability- $2,550,342.53 

Previously assessed: * * *- 2,535,6al. 64 

- 1 - 

Deficiency (barred)- 14,6C)|0.89 


In conclusion, the Bureau’s letter informed ap¬ 
pellant how the above-mentioned determination! of 



$60, 510. 58 
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tax liability would be handled administratively as 
follows (R. 55) : 

The .overassessment shown above will be 
made the subject of a Certificate of Over¬ 
assessment which will reach you in due 
course through the office of the Collector of 
Internal Revenue for vour district and will 
be applied by that official in accordance with 
Section 284 (a) of the Revenue Act of 
1926. 3 

The Collector of Internal Revenue for 
your district will be officially notified of this 
rejection, unless within thirty days from the 
date of this letter you advise the Bureau 
that you desire a hearing or wish to file a 
protest. 

A copy of this letter has been furnished 
your authorized representative, Holmes, 
Brewster and Ivins, 815 Fifteenth Street, 
N. W., Washington, D. C. 

Respectfully, 


i Deputy Commissioner . 

On the thirtieth day after that letter, or on May 
23, 1929, appellant, by its counsel, filed with the 
Bureau of Internal Revenue a letter protesting 
against the determination of its 1919 tax liability 
as disclosed by the audit letter of April 23, 1929 

3 The 1018 overassessment was duly allowed and accepted 
by the taxpayer (Br. 8), and is not in question in this 
proceeding. 



(R. 55). That protest was, in effect, an unsworn 
application for an administrative reconsideration 
and rehearing both as to the denial of special relief 
and as to the Bureau’s determination of the income 
and invested capital under a statutory computation 
of the 1919 tax liability, without bringing forward 
any real newly discovered or additional evidence 
and merely relying, by reference, upon briefs, audit 
letters, reports, and exhibits already on file. 

In their letter of May 23, 1929, counsel stated 
as follows (R. 56-59): j 

In accordance therewith, we, as coufisel 
for the taxpayer, file this protest with re¬ 
spect to the Department’s audit and thej de¬ 
nial of special assessment. We request a 
conference and that you advise our officp in 
Washington of the date on which such hear¬ 
ing may be held. 


n. MATTERS PROTESTED 

The following points are herewith briefly 
mentioned for which adjustment shoul4 be 
made: 

(a) An increased deduction from income 
on account of depreciation allowances. 

(b) An increase in invested capital by 
reason of: 

(1) Restoration to surplus of previous 
adjustment of $1,028,885.71 on account of 
depreciation reserve. 
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(2) Correction of the amount of 1918 in¬ 
come taxes prorated as a deduction out of 
surplus. 

(c) Correction of pre-war income in com¬ 
puting war profits credit. 

(d) The allowance of special assessment. 

III. DEPRECIATION DEDUCTION FROM INCOME 
***** 


IV. INCREASE OF INVESTED CAPITAL ON ACCOUNT 
OF EXCESS DEPRECIATION RESERVE 

The invested capital set forth in the De¬ 
partment’s last audit letter reflects as one 
of the adjustments thereto the restoration 
of $1,028,885.71 to the depreciation reserve 
shown on the taxpayer’s books of account. 
This adjustment is entirely erroneous under 
the facts of the situation inasmuch as by 
that restoration to the reserve the Depart¬ 
ment in part (approximately 50%) restores 
to reserve the amount of $2,139,975.94 
which after careful appraisal and check the 
taxpayer eliminated therefrom as of the 
year 1913 because excess depreciation was 
reflected in the reserve account on the books. 
In this connection we refer to our brief filed 
for thei years 1918 and 1919 on or about 
December 31, 1927 (p. 15 et seq.). 

We also refer to our supplemental brief 
as to abnormalities for special assessment 
filed December 17, 1928, and involving the 
years 1918 and 1919 (p. 20, designated 
“Hidden or Non-apparent Surplus”). 
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V. PRORATION FROM INVESTED CAPITAL OF 1918 

INCOME TAXES 


VI. PRE-WAR INCOME 


VII. SPECIAL ASSESSMENT 


The Department admits abnormalities, 
but has determined no rate for profits jtax 
computation other than the statutory r^tes 
under Section 301 of the Revenue Ad] of 
1918. In connection with the abnormalities 
representing grounds for special relief, we 
refer to our supplemental brief filed Decem¬ 
ber 17, 1928, covering the years 1918 and 
1919 of the Botany Worsted Mills. j 
The average profits tax rate for the fiscal 
year ended November 30, 1919, allowed fin¬ 
der Section 301 is 30.75%. This is in excess 
of the average profits tax rate of representa¬ 
tive corporations. The average profits tax 
rate for 1919 of comparative companies was 
considerably below the rate used by the Bot¬ 
any Worsted Mills. We request the De¬ 
partment to review the matter of special 
assessment rates applicable to this taxpayer 
and to grant relief as provided for in Sec¬ 
tion 328 of the Revenue Act of 1918. j 
No affidavit is appended to this protest 
for the reason that the facts stated are npw 
in the possession of the Bureau by refer¬ 
ence to Agent’s report, prior assesssmpnt 
letters, and briefs filed. We shall be abW at 


67099- 
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subsequent conference to exhibit copies of 
such report, letters, and briefs in support 
of the matters herein presented for consid¬ 
eration. 

Respectfully submitted. 

Holmes, Brewster & Ivins, 

815 Fifteenth St. NW., 

Washington, D. C. 

[Italics supplied.] 

Notwithstanding the filing of the protest of May 
23, 1929, the Commissioner of Internal Revenue, 
on May 31,1929, approved a rejection schedule un¬ 
der which appellant’s 1919 claim for refund was 
listed as rejected and on the same date caused for¬ 
mal notice of the final rejection of the claim to be 
sent to appellant by a letter reading as follows 
(R. 59-60): 

Treasury Department, 
Commissioner of Internal Revenue, 

i Washington, May 31, 1929. 

Botany Worsted Mills, 

Passaic, N. J. 

In re Refund Claim for Year 11-30-19— 
Amount, $2,355,431.30. 

SerS: Your claim for refund of taxes, 
above referred to, was disallowed by the 
Commissioner on a schedule dated May 31, 
1929. 

Respectfully, 

i C. B. Allen, 

Deputy Commissioner. 
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Thereafter, the Commissioner referred 
lant’s protest of May 23, 1929, to the Special Ad¬ 
visory Committee of the Bureau for report knd 
recommendation (R. 60). A conference jvas 
granted February 16, 1932, “at the request of |the 
taxpayer in order that the taxpayer might hhve 
full opportunity to present its case to the Comihit- 
tee” (R. 61). | 

Thereafter, the Special Advisory Committee 
submitted a written report to the Commissioneil on 
the taxable year 119 outlining “the issue, relevant 
facts, and the basis which, in the opinion of the 
Committee, justified the denial of the request| to 
reopen the disallowed claims for refund” (R. 
They considered fully the question (R. 61) : 

Whether claim for refund based upon 
special assessment should be reopened tin¬ 
der the provisions of T. D. 4235 (C. B. 
VII-2, 76) and the profits tax determined 
under the provisions of Sections 327 and 328 
of the Revenue Act of 1918. ; 

and concluded their report as follows (R. 64) :: 

IV. RECOMMENDATION ! 




It is accordingly recommended that the 
application for reopening the claim for Re¬ 
fund for the fiscal year 1919 based upon spe¬ 
cial assessment be denied and that hence¬ 
forth the case be considered as finally closed. 

(S.) Joseph K. Moyer, Chairman J 


(S.) L. Kavanagh, Member . 
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(S.) P. J. Rose, Member. 

(S.) C. T. Hoffman, Member. 

That report and recommendation was formally 
approved in writing by the former Commissioner 
of Internal Revenue on February 24, 1933 4 (R. 
64). 

This proceeding was commenced on March 3, 
1933, and the rule to show cause with copy of peti¬ 
tion was also served upon the Commissioner about 
noon on the same date (R. 12-13). About 8 

o’clock P. M. on that same dav the Commissioner 

%/ 

caused a letter to be sent through the ordinary 
mail to Messrs. Brewster, Ivins & Phillips, South¬ 
ern Building, Washington, D. C., attorneys for ap- 
2 >ellant (and also sent a copy of that letter to ap¬ 
pellant), setting forth his conclusions and advising 
them that (R. 66): 

The Request for reconsideration is accord¬ 
ingly denied and the case henceforth will be 
considered as closed. 


4 The Mr. Moyer and the Mr. Burnet who signed that re¬ 
port as Chairman of the Special Advisory Committee and 
Commissioner, respectively, are the same Messrs. Moyer and 
Burnet who were called as witnesses by appellant in its 
unsuccessful effort to impeach, alter, or modify the official 
written record of the Bureau's final action upon the applica¬ 
tion for reconsideration in conformity with that written 
report and approved recommendation (R. 71-72). The 
Special Committee's report is copied in full in the Record at 
pages 61-64. 
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Appellant’s attorneys actually received that let¬ 
ter at their office on March 4, 1933 5 (Stip. Addi¬ 
tion to Record). 

Neither the present or any former Commis¬ 
sioner, nor any subordinate officials authorized to 
act officially in their name, place, or stead, nor any 
Assistant Secretary of the Treasury to whom cdun- 
sel for appellant appealed in vain in their diligent 
efforts to compel former Commissioner Burne*: to 
reverse the determination of tax liability set fdrth 
in the audit letters of April 29 and May 31, 1929, 
above mentioned, have ever made any official re¬ 
determination of the appellant’s 1919 tax liability 
under which special assessment was allowed for 

5 That letter reads as follows (R. 65-66) : 

March 3, 1933. 

S A: LIv.GFT. 

Brewster, Ivins & Phillips, 

Southern Building , Washington, D. C. 

In re Botany Worsted Mills, Passaic, New Jersey. Year: 

Fiscal November 30, 1919 

Sirs : Reference is made to the request that the claim for 
refund of $2,355,431.30 based upon special assessment (assess¬ 
ment under the provisions of Section 327 and 328 of |the 
Revenue Act of 1918) be reconsidered. Authority for such 
reconsideration is found in T. D. 4235 (C. B. VII-2, 76), the 
claim having been disallowed by the Commissioner of In¬ 
ternal Revenue. 

An examination of the facts discloses that the claim in 
question was disallowed after the enactment of the Revenue 
Act of 1928 (disallowed on a schedule dated May 31, 1929) 
and the period of limitation for bringing suit as provided in 
Section 1113 of the Revenue Act of 1926 expired on May 31, 
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that year, or under which an overpayment of tax 
was found as a fact to exist in the sum of $300,- 
000, or any part thereof, or under which it was 
found as a fact that there was a barred deficiency 
for that taxable period in any sum less than $14,- 
690.89, as set forth in the audit letter of April 23, 
1929 (Par. 20 of answer, R. 29-33, also R. 38-39, 
41-43, 61-66). 

The original petition was rather long, but was 
not subsequently amended. 0 It contained lengthy 

1931 (two years after the disallowance of the claim), without 
suit having been filed by the taxpayer. 

Under such circumstances reopening of the claim is spe¬ 
cifically prohibited by Paragraph II of T. D. 4235, which 
provides that: 

A case in which the claim was disallowed on or after 
May 29. 1928, is governed bv Section 608 of the Rev- 
enue Act of 1928. and no such case will be reopened if, 
under the provisions of such section, a refund would 
be considered erroneous. 

Under Section 608 a refund “shall be considered erroneous 
* * * in the: case of a claim filed within the proper time 

and disallowed bv the Commissioner after the enactment of 
this Act if the refund was made after the expiration of the 
period of limitation for bringing suit—unless within such 
period suit was begun by the taxpayer * * *. 7? 

The request for reconsideration is accordingly denied and 
the case henceforth will be considered as finally closed. 

A copy of this letter has been furnished the taxpayer. 
Respectfully, 

(Signed) David Burnet, 

, Commissioner. 

6 The stipulated abstract of the petition (R. 14-24) was 
condensed from the original petition which consisted of 18 
typewritten pages upon full length legal cap paper, exclusive 
of any exhibits to the petition. 


statements of evidence and facts, many of which 
were immaterial or irrelevant, conclusions of l^w, 
mixed statements of law and fact, and mixed state¬ 
ments of material and immaterial facts. 

Appellee in his sworn answer (R. 25, 33) kd- 
mitted the material allegations of fact about which 
there is no dispute, denied certain others, specifi¬ 
cally challenged the materiality of all allegations 
of fact deemed to be immaterial or irrelevant, knd 
moved, paragraph by paragraph, to strike from jthe 
petition each specific allegation deemed to be either 
irrelevant, immaterial, or a mere legal conclusion 
(R. 26-29). Then, by way of a further and sepa¬ 
rate defense, the answer set forth in chronological 
order a concise statement of the history of the! re¬ 
jected claim for refund and application for special 
assessment for the taxable year 1919, which, asj we 
believe, effectively denies the existence of any f|cts 
entitling appellant to any relief in this action j(R. 
29-33). Appellant’s traverse reaffirms its pksi- 

i 

tion under the petition as against both the negative 
and the affirmative allegations of the answer, find 
moves to strike certain portions of the latter as 
either irrelevant, immaterial, or mere legal Con¬ 
clusions (R. 13, 34^35). 

The portions of the petition challenged by tmo- 
tions to strike embodied in appellee’s answer in¬ 
cluded (a) allegations respecting the details of jvhy 
and how the Alien Property Custodian acquired 
and exercised control over appellant’s properties, 
between March 1918 and November 1923, andl the 
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income tax returns made and taxes paid for the 
taxable year and for prior years and claims for 
refund filed for prior taxable years during such 
period of control (R. 14^16, 49-50) ; (b) allega¬ 
tions about the preparation within the Bureau of a 
proposed audit letter covering a prior taxable year 
(which was not released to the taxpayer), and the 
filing and consideration of a brief with the Bureau, 
and the ultimate allowance of claims for refund 
for prior taxable years (R. 17-19, 27-28); (c) a 
description of litigation and an ultimate adminis¬ 
trative settlement of appellant’s tax liability for 
the year 1917, which is not in question here (R. 19, 
28); (d) alleged statements of the Commissioner’s 
subordinates and/or of the former Commissioner 
during conferences about the request to reopen the 
rejected 1919 claim for refund which were incon¬ 
sistent with the written report which the Special 
Advisory Committee subsequently made to the 
former Commissioner in the matter and which the 
former Commissioner approved in writing and 
communicated to appellant’s counsel before going 
out of office as his official decision in the matter 
(R. 21-23, 29, 70-71); and (e) alleged oral state¬ 
ments of the former Assistant Secretary and later 
Undersecretary of the Treasury never subse¬ 
quently made the basis of any written decision or 
official ruling or direction to the Commissioner in 
the matter (R. 22, 29). 

An allegation in the petition (Par. 19, R. 22-23) 
respecting alleged oral statements of former Com- 


missioner Burnet during the conferences just ifien- 
tioned about having found an overpayment of ap¬ 
pellant’s 1919 tax which is relied upon and qubted 
in appellant’s brief (pp. 11-12, 59-60) was deijiied, 
upon information and belief, in the answer olj the 
appellee present Commissioner (R. 29) ; and parole 
evidence offered by appellant in an effort to estab¬ 
lish the facts alleged in that and similar para¬ 
graphs of the petition was excluded by the :rial 
court at the hearing (R. 66-74). 

At the hearing counsel were permitted to make 
rather full opening statements, the court frequently 
interrogating both counsel in order to clarify and 
narrow the issues presented under the voluminous 
pleadings and pleading exhibits (R. 35-49). The 
court then gave leave to both parties to amend their 
respective pleadings by incorporating as additional 
exhibits thereto any written communications pass¬ 
ing between the parties or copies of any official re¬ 
port or record of the Department deemed by either 
party to be material to his case, with the view of 
hearing and determining the case as one presenting 
only a question of law—the taxpayer’s right 


to a 

writ of mandamus against the Commissioner— 
under the respective pleadings as thus fortified by 
the complete documentary history of the case 
(R. 48). 

Appellee then amended his answer by incorpo¬ 
rating certain of the official reports, documents and 
letters embodied in the foregoing statement oi the 
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case (R. 47), but appellant declined to \ake ad¬ 
vantage of this opportunity and refused to amend 
its pleadings in any respect (R. 48-49), or to sub¬ 
mit the case upon any pleadings so amended (R. 
48-49). The court then indicated that it would 
exclude testimony about oral conferences or oral 
statements of the former Commissioner or his sub¬ 
ordinates in regard to the matter, and would limit 
the proof about the administrative action involved 
here to the official written reports, records, and 
letters, and notices disclosing such administrative 
action (R. 48-49). That ruling was adhered to 
throughout subsequent proceedings at the trial 
(R. 66-74). 

At the conclusion of the trial, the court an¬ 
nounced its decision orally in favor of appellee as 
follows (R. 75): 

I refuse to issue the vrrit of mandamus 
and dismiss the petition. Counsel may see 
that the proper order is issued to carry out 
the ruling. It is not necessary for me to 
make any findings of fact, whether or not 
the petition for mandamus is the wrong 
method of procedure, because the Court of 
Appeals will decide whether it is the proper 
procedure or not. 

Nevertheless, it is shown here from the 
, record!and from the evidence that the action 
sought to be compelled is discretionary and 
not ministerial; and aside from that, it ap- 

. 

}j pears that the claim is void by the statute 
of limitations; and aside from that, on the 
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merits of the case, itself, it has been decided 
by the Commissioner and, under the lawj and 
decisions of the Supreme Court of | the 
United States, that decision is final arid is 
not reviewable bv this court. 

SUMMARY OF ARGUMENT 

Appellant’s real complaint here is that the Cjom- 
missioner of Internal Revenue refused to refund 
its income and profits taxes for the fiscal year 1919, 
where the claim for refund is based upon an appli¬ 
cation for special relief under Sections 327 and 
328 of the Revenue Act of 1918 (Appendix, infra), 
although the Commissioner had that application 
pending before him and gave it careful considera¬ 
tion over a period of five years before its final re¬ 
jection and subsequently denied the taxpayer’s 
protest and request for reconsideration. 

The appellant’s contention that the courts have 
jurisdiction to compel a reconsideration and re¬ 
versal of the Commissioner’s determination here 
is obviously without merit in view of the oyer- 

whelming array of authorities denying the r}ght 

* 

of judicial review to other taxpayers under | the 
same statute. 

If the courts cannot, in suits at law against Col¬ 
lectors of Internal Revenue or the United States, 
exercise jurisdiction to review the Commissioner’s 
action in rejecting a claim for refund, which is 
based upon an application for special assessment, 
this is all the more reason why the court below is 
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without jurisdiction to compel the Commissioner, 
by writ of mandamus in this particular case, to 
reconsider and give this taxpayer another decision 
on its particular rejected application for special 
assessment. 

The trial court properly excluded all of the oral 

testimony offered by appellant unsuccessfully in an 

attempt to show what the former Commissioner or 

some of his former subordinates mav have said 

orallv before' such former Commissioner’s final 
«/ 

decision on the matter was reduced to writing and 
formally communicated to the taxpayer. Such of¬ 
ficial written decision and official notices thereof 
constitute the best evidence of administrative ac¬ 
tion in the premises, and cannot be impeached or 
overridden by parole testimony indicating that the 
former administrative officers did some “think¬ 
ing out loud?’ before making their final official 
report and decision in the matter. 

The trial court likewise properly excluded testi¬ 
mony offered in an effort to show that the taxpayer 
received special relief for some earlier year and 
for the further purpose of showing that the capi¬ 
tal structure of the corporation and its operating 
conditions were still the same during the taxable 
year. The other taxable years have nothing to do 
with this case. Such testimony, even if admitted, 
would not establish arbitrary or capricious admin¬ 
istrative action on the part of the Commissioner 
here. It may be that the Commissioner made a 
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mistake or improvidently granted special rjelief 
for the earlier years. If he did the courts cajrmot 
compel him to perpetuate such error in acting 
upon the request for special relief for the taxable 
year. j 

By analogy, if the Commissioner had already 
made a refund under allowance of special relief 
for the taxable year, but had later reversed hi$ de¬ 
termination and reclaimed that refund by tiijnely 
reassessment and collection as a tax deficiency, the 
courts would still be bound bv the Commissioner’s 
second or last determination. Appellant ’s ca^e is 
obviously weaker than the case just mentioned, be¬ 
cause neither the present Commissioner nor his 
predecessors in office ever made any official deter¬ 
mination, allowance, of finding as a fact of any 
overpayment for the taxable year. j 

Irrespective of the statute of limitations, appel¬ 
lant has no cause of action here under the record 
in this proceeding. However, appelant was guilty 
of laches in not commencing a suit at law within 
two years after the formal rejection of its c^aim 
for refund because such diligence upon its part 
would have, at least, tolled the running of the stat¬ 
ute against it while endeavoring to convince j the 
Commissioner its claim for refund should pave 
been reopened and allowed. j 

Upon the whole record here, the decision bellow 
is correct and should be affirmed. 
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ARGUMENT 

I 

After the Commissioner of Internal Revenue has con¬ 
sidered, acted upon, and formally rejected a claim for 
refund which was based upon an application for special 
relief under sections 327 and 328 of the Revenue Act 
of 1918, he may not be compelled, by writ of mandamus, 
either to reopen and allow that claim in any specified 
amount or to reconsider and give the taxpayer another 
decision upon the merits of same 

The statement of the facts in appellant’s brief 
(pp. 3-18) includes in one running statement (a) 
some facts both alleged in pleadings and proven at 
the hearing, (b) other facts as alleged verbatim 
in the petition, although specifically denied in the 
answer and not proven at the hearing, and (c) still 
further facts alleged in the petition which were 
challenged as irrelevant, immaterial, or as legal 
conclusions both before the hearing by specific mo¬ 
tions to strike embodied in the answer and at the 
hearing by objections interposed by appellee and 
sustained bv the trial court when evidence w^as of- 
fered in an effort to prove same. On the other 
hand, we have presented under our statement here¬ 
inbefore : first, a chronological recitation of all ma¬ 
terial facts established at the hearing by stipulated 
or undisputed documentary evidence, and second, 
a recitation of the other facts alleged in the peti¬ 
tion but challenged as immaterial or irrelevant in 
the manner above indicated, together with a brief 
outline of how questions affecting this second 
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group of allegations of fact were presented to |and 
ruled upon by the trial court. We believe Itliis 
presents a clear picture of the controlling fjacts 
and of the whole situation now presented for Con¬ 
sideration here and use this statement as the basis 
of our argument. ! 

During the year 1920, the appellant, a woolen 
textile goods manufacturing corporation, paid 
total income and profits tax of about two and a half 
million dollars for the fiscal year 1919 (R. 14, 49- 
50). Subsequently, in March, 1924, it filed claims 
for refund of all or practically all of that tax upon 
the basis of (a) requested adjustments to both tax¬ 
able income and statutory invested capital, and (b) 
an application for special relief under Section^ 327 
and 328 of the Revenue Act of 1918 (R. 24-25, 
50-51). However, appellant now seeks relief only 
as to the rejected application for special assess¬ 
ment (Br. 36). The Commissioner granted va¬ 
rious conferences and administrative hearings ex¬ 
tending over the next five years (R. 52). Duping 
that time, he permitted appellant to file several 
briefs amplifying or supporting the claim fop re¬ 
fund (R. 50-51). Ultimately, on May 31, 1929, 
he finally disallowed the claim (R. 60). But this 
was done “after careful consideration and review” 
of same (R. 53-54), and under his determination 
that “the audit disclosed” that appellant waS not 
entitled to administrative relief under the stjatu- 
tory provisions above mentioned (R. 54). Fur- 
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thermore, the Commissioner also determined at the 
same time that appellant owed a deficiency in its 
1919 tax which was then barred by the statute of 
limitations (R. 55). 

Appellant practically concedes that the Federal 
courts are without jurisdiction to entertain suits 
at law by taxpayers seeking a review- and reversal 
or modification of the determination of the Com¬ 
missioner of Internal Revenue in refusing or 
granting applications for special assessment under 
the statute involved here (Br. 36). Indeed, it 
w-ould be useless for appellant to urge otherwise. 
Williamsport Co. v. United States, 277 U. S. 551; 
j Weiner y. Diahiond Alkali Co. 288 U. S. 502; Cleve¬ 
land Automobile Co. v. United States, 70 F. (2d) 
365 (C. C. A. 6th), certiorari denied, 293 U. S. 563; 
Brown’s “Shamrock” Linens, Ltd. v. Bowers, 48 
F. (2d) 103 (C. C. A. 2d), certiorari denied, 283 
U. S. 865; Ennis Coal Co. v. United States, 37 F. 
(2d) 574 (C. C. A. 4th) ; Live Stock Nat. Bank. v. 
United States\ 36 F. (2d) 334 (C. C. A. 8th), certi¬ 
orari denied, 281 U. S. 760; National Bank of Com¬ 
merce v. United States, 39 F. (2d) 434 (C. C. A. 
8th) ; Chicago Frog & Switch Co. v. United States, 
67 C. Cls. 662, certiorari denied, 280 U. S. 579. 

As pointed out in a number of the intermediate 
appellate court decisions just cited, a mere allega¬ 
tion in the petition that the Commissioner acted 
irregularly, fraudulently, or capriciously in deny¬ 
ing, in whole or in part, a taxpayer’s application 
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for special assessment under Sections 327 and 328 
of the Revenue Act of 1918 (Appendix, infra ) jdoes 
not give the courts any jurisdiction in the premises. 
Live Stock Nat. Bank v. United States, supra; 
Ennis Coal Co. v. United States, supra; National 
Bank of Commerce v. United States, supra, and 
Joseph Joseph & Bros. Co. v. United States, tl F. 
(2d) 389, 391 (C. C. A. 6th), certiorari denied, 293 
U. S. 600. | 

In Williamsport Co. v. United States, suprd, the 
Supreme Court at pages 560 and 561 said: 

It is * * * true that in reviewing the 

Commissioner’s findings on such matters as 
value * * * allowances for deprecia¬ 
tion * * * or the accuracy with vpich 

a taxpayer’s books reflect his intome 
* * * courts may be confronted with 

problems requiring a high degree of techni¬ 
cal knowledge for their solution. But such 
problems involve primarily the situation of 
a single taxpayer, and the controlling data 
can easily be made available to the court. 
Here, the considerations which demand spe¬ 
cial assessment under Section 327 (d), and 
those which govern its computation in all 
cases, are facts concerning the situation! of a 
large group of taxpayers which can on|y be 
known to an official or a body having Wide 
experience in such matters and ready access 
to the means of information. [Italics sup¬ 
plied.] 

67099—36-5 
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And again, in holding neither the Court of Claims 
nor the District Courts had jurisdiction in such 
cases, the Court said further (p. 561): 

Thus the determinations of the Commis¬ 
sioner in this delicate and complex phase of 
revenue administration would be subjected 
to review by a large number of courts, none 
of which have ready access to the informa¬ 
tion necessary to enable them to arrive at a 
proper conclusion in revising his decisions; 
whose experience in passing upon questions 
of this' character would be limited; and 
wdiose varying decisions would tend to de¬ 
feat, rather than promote, that equality in 
the application of the revenue law which 
Sections 327 and 328 were designed to in¬ 
sure. We conclude that the determination 
whether the taxpayer is entitled to the spe¬ 
cial assessment was confided by Congress to 
the Commissioner, and could not, under the 
Revenue Act of 1918, be challenged in the 
courts-4at least in the absence of fraud or 
other irregularities. 

We have already cited a number of decisions by 
various Circuit Courts of Appeals in which various 
taxpayers whose applications for special relief had 
been rejected in whole or in part, and who under¬ 
took to stretch the language of Mr. Justice Bran- 
deis in the last sentence in the abovo-quoted ex¬ 
tract from the opinion in the Williamsport Co. 
case, supra, so as to obtain jurisdiction for judicial 
review of the Commissioner’s determination in 
such cases. We merely mention that the case of 
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the Williamsport Co. was decided by the Supreme 
Court on June 4,1928; that appellant cites nc) case 

i 

decided since that date in which the courts j have 
actually taken jurisdiction and ordered a reopen¬ 
ing of the Commissioner’s action in a special as¬ 
sessment case, and assure this Court that we }mow 
of no such cases having been decided by any jiourt 
during the eight years intervening since Mr.j Jus¬ 
tice Brandeis used the language above quotfed. 

A casual examination of appellant’s brielj will 
show that its counsel recognize the force of the 
foregoing argument and the authorities upon which 
it is based. Appellant urges in effect that itis ap¬ 
plication for special assessment was considered by 
the Commissioner and rejected as to subdivision 
(d) of Section 327 of the Revenue Act of 1918 (Ap¬ 
pendix, infra), but that it is entitled to special re¬ 
lief under subdivisions (a) or (c) of that section 
under the view that the Commissioner is unable to 
determine the invested capital as provided in Sec¬ 
tion 327 of that Act (Appendix, infra) for the pur¬ 
pose of making the statutory computation of the 
profits tax under Section 301 (b) of the Revenue 
Act of 1918 (Appendix, infra). 

The best answer to the contention that the bom- 
missioner is unable to compute the statutory in¬ 
vested capital for the taxable year 1919 is that he 
has already done so. 

In the original return filed on behalf of appel¬ 
lant for the taxable year 1919, the invested capital 
and surplus for the taxable year was thereiii re- 
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ported at $15,706,910.80, but in the Commissioner’s 
final audit letter of April 23, 1929, he decreased 
same to $14,538,475.70, by restorting certain depre¬ 
ciation disallowed in prior years of $637,660.09, and 
making certain other offsetting adjustments ap¬ 
proximating $1,800,000 (R. 54). 

The Commissioner there also set forth an expla¬ 
nation in detail of the changes made by him to 
both income and statutory invested capital and 
then determined that there was a barred deficiency 
in appellant's tax for the taxable year 1919 of 
$14,690.89. For that reason he rejected its claim 
for refund (R. 53-55, 60). 

In appellant ’s subsequent letter of May 23,1929, 
to the Commissioner, protesting and asking a re¬ 
consideration for the taxable year 1929, counsel 
impliedly recognized that the 1919 tax could be 
computed under a statutory audit by specifically 
requesting certain further adjustments to the in¬ 
vested capital as theretofore determined by the 
Commissioner (R. 56-59). 

Appellant ’s 1919 tax was paid during the year 
1920, and claim for its refund was filed in March 
1924. No question has been raised as to the time¬ 
liness of the filing of such claim under Sections 
284 of the Revenue Act of 1926, and Section 3220 
of the Revised Statutes as amended by Sections 
1111 of the Revenue Act of 1926 and 619 (b) of 
the Revenue Act of 1928 (Appendix, infra). 
However, when that claim for refund was for¬ 
mally rejected in May 1929, or more than five years 



33 


after payment of the disputed tax, the only period 
of limitation then available for the commencement 
of a suit at law to recover any overpayment ija the 
1919 tax was two years after the date of such 
formal rejection of the claim. That two-yeajr pe¬ 
riod expired May 31, 1931 (R. 60; Section 3226 
of the Revised Statutes as amended by Section 
1113 (a), Revenue Act of 1926 (Appendix, 
infra). 

Although the Commissioner was authorized 
under the above-mentioned statutes and Articles 
1301 and 1302 of Regulations 69 (Appendix, infra ), 
to allow and adjust overassessments and overpay¬ 
ments of taxes by means of certificates of over¬ 
assessment, neither the present Commissioner nor 
any of his predecessors have ever issued or allowed 
any certificate of overassessment in favor oft. the 
appellant in any sum for the taxable year 1919. 
After the expiration of the above-mentioned two- 
year period following formal rejection of its claim 
within which the taxpayer might have filed a suit 
at law to recover a tax overpayment for the year 
1919, the former Commissioner reached the conclu¬ 
sion (without rendering any new decision on the 
merits) that Section 608 of the Revenue A^t of 
1928 (Appendix, infra) precluded him froni giv¬ 
ing the taxpayer any relief here, and notified the 
taxpayer to that effect (R. 64-66). 

The Commissioner had already given ‘ ‘ careful 
consideration and review” (R. 53) before forjnally 
rejecting the application for special assessment for 
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the taxable year 1919 on May 31,1929 (R. 60), and 
it was, therefore, unnecessary to go back and give 
the taxpayer another decision on the merits if, 
aside from his earlier determination of the merits, 
the statute of limitations had not in the meantime 
provided a further obstacle to granting adminis¬ 
trative relief to appellant in the premises. 

Appellant contends (Br. 38-48) that it was error 
for the Commissioner to refuse to reopen and 
allow the 1919 claim or to give a new decision upon 
the merits of the application for special assess¬ 
ment upon which that claim was based on the 
ground that a ref mid was barred by Section 608 
of the Revenue Act of 1928 (Appendix, infra). 
Its argument seems to be that this section does not 
apply to a special assessment case because the 
courts have no jurisdiction to entertain such a case 
and under such circumstances the Commissioner 
did not lose the power or jurisdiction in March 
1933, to reopen and allow the 1919 claim for refund 
(through granting special assessment for that 
year) by virtue of the provisions of Section 608, 
where more than two years had elapsed after for¬ 
mal rejection (in May 1929) of the 1919 claim for 
refund without any suit having been brought in the 
courts upon same within that two-year period. 

The answer to this argument is that Section 608 
is broad in its terms and clearly expresses the legis¬ 
lative intent to protect the Treasury by an effec¬ 
tive statute of repose against disbursements on 
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account of stale or outlawed claims for tax Over¬ 
payments. This is accomplished through enabling 
the Government to reclaim such allowances suit 
for their recovery as erroneous refund if sucli suit 
be commenced on behalf of the Government within 
two years after the making of the erroneous re¬ 
funds. Section 610 (a) of the Revenue Act of 
1928, c. 852, 45 Stat. 791, provides for such situa¬ 
tions and reads as follows • 

Sec. 610. Recovery of amounts errone¬ 
ously REFUNDED. 

(a) Any portion of an internal-revenue 
tax (or any interest, penalty, additional 
amount, or addition to such tax) refund of 
which is erroneously made, within the yean¬ 
ing of section 608, after the enactment of 
this Act, may be recovered by suit brought 
in the name of the United States, but!only 
if such suit is begun within two years hfter 
the making of such refund. [Italics sup¬ 
plied.] 

This clearly expressed legislative intention to 
protect the Treasury against the allowance of out¬ 
lawed claims for refund did nothing more than 
place the Government, after such an erroneous re¬ 
fund had been made, in at least as favorable posi¬ 
tion as that already enjoyed by taxpayers where 
the situation was the other way around, because a 
taxpayer who had been forced by the administra¬ 
tive officers to pay an outlawed tax assessment 
could maintain an action for its recovery ds an 
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illegal exaction. Cf. Bowers v. N. Y. & Albany 
Co., 273 U. S. 346. 

Section 608 of the Revenue Act of 1928 (copied 
in full in the Appendix, infra ), provides, so far 
as material here, that: 

A refund of any portion of an internal- 
revenue tax * * * made after the en¬ 

actment of this Act, shall be considered 
erroneous— 

***** 

(b) in the case of a claim filed within the 
proper time and dissallowed * * * after 
the enactment of this Act, if the refund was 
made after the expiration of the period of 
limitation for filing suit, * * *. 

The statute expressly provides only two excep¬ 
tions to the rule just quoted, namely, first, “unless 
* * * within such period suit was begun by 

the taxpayer”,! or, second, within such period the 
taxpayer and the Commissioner executed a 
written agreement to suspend the statute of limita¬ 
tions for the filing of the taxpayer’s suit pending 
final decision of some one or more specially named 
cases then pending before the Board of Tax Ap¬ 
peals or in the courts. The second exception is not 
material here. 

A complete answer to appellant’s argument that 
Section 608 does not apply to special assessment 
cases is that after Congress set forth in detail the 
two specific cases to which it was not intended to 
apply without excepting special assessment cases, 


37 


neither the Judicial nor the Executive brancji of 
the Government may read into the statute a third 
exception not inserted by Congress. “The m^xim 
‘expresio unius est exclusio alterius’ applies with 
cogent effect” in revenue or customs cases (Arthur 
v. Camming, et al., 91 U. S. 362, 364) ; and “when 
a statute limits a thing to be done in a particular 
mode, it includes a negative of any other mide” 
Jones v. H. D. & J. K. Crosswell, 60 F. (2d) 1827, 
828 (C. C. A. 4th). Since the statute here is pjlain, 
clear and direct in its language, there is no basis 
for extension or limitation of its scope by construc¬ 
tion, even though some hard cases might aride in 
its application. 

In Lynch v. Alworth-Stephens Co., 267 U. S. 
364, the Supreme Court quoted with approval from 
the lower court’s opinion as follows (p. 370) : 

* * * the p] a j n? obvious, and rational 

meaning of a statute is always to be pre¬ 
ferred to any curious, narrow, hidden sense 
that nothing but the exigency of a hard | ease 
and the ingenuity and study of an acutd and 
powerful intellect would discover. 

And again, in Matson Navigation Co. v. United 
States, 284 U. S. 352, 356, the court used the fol¬ 
lowing language which is applicable here: 

As the words of the section are plain, we are 
not at liberty to add to or alter them to 
effect a purpose wTdch does not appear on 
its face or from its legislative history. 
Corona Coal Co. v. United States, 263 \J. S. 
537, 540. 
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Aside from the reasons just mentioned, to hold 
that Section 608 has no application to a special 
assessment case would mean that the Commis¬ 
sioner would have the right, power, or jurisdic¬ 
tion at any time—even twenty years after rejec¬ 
tion of a claim for refund based upon special 
assessment—to redetermine a tax upon the basis 
of allowing special relief and then to make the re¬ 
fund, while all other taxpayers whose income and 
profits taxes had been assessed and collected 
strictly upon the basis of a statutory audit, would 
be barred from recovering any taxes overpaid by 
them unless their actions were commenced within 
the prescribed period after rejection of their 
claims. Obviously, however. Section 608 was in- 
tended to place a bar or limitation in all cases upon 
the right of the Commissioner to make a refund 
or of the taxpayer to compel one by suit after the 
prescribed period for such a suit had expired. 

As hereinbefore indicated, the courts, so far as 
we are advised, have uniformly refused to take 
jurisdiction in suits brought by taxpayers seeking 
a review of the Commissioner's determination in 
refusing, in whole or in part, a taxpayer's appli¬ 
cation for reduction of his taxes through allow¬ 
ance of special assessment, and have so ruled on 
the authority of the Supreme Court's decision in 
Williamsport Co . v. United States, supra . While, 
on the other hand, the Board of Tax Appeals, as 
an especially qualified administrative reviewing 
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agency, does have the power to review the (Com¬ 
missioner^ determinations in special assessment 
cases ( Blair v. Oesterlein Co., 275 U. S. 220), the 
appellate courts will not review the decisions of the 
Board in such cases. Duquesne Steel Fouhdry 
Co. v. Burnet, 283 U. S. 799. | 

As indicated from the quotation from pag^ 561 
of the Supreme Court’s opinion in Williamsport 
Co. v. United States, supra, on page 28 hereinbe¬ 
fore, | 

* * * the determination whether! the 

taxpayer is entitled to the special assessment 
was confided by Congress to the Corrjmis- 
sioner, and could not, under the Revenue 
Act of 1918, be challenged in the courts;—at 
least in the absence of fraud or other irregu¬ 
larities. 

See also decisions by this Court on appeals |rom 
the Board of Tax Appeals in special assessment 

i 

cases of Kekaha Sugar Co. v. Burnet, 50 F. |(2d) 
322, 325, and Railroad Supply Co. v. Burnet, 51 F. 
(2d) 437, 438. 

Although we emphatically deny that in refusing 
special assessment for the taxable year 1919 now 
in question, the Commissioner was guilty of any 
“fraud or other irregularities” falling within the 
scope of the language just quoted from the Su¬ 
preme Court’s decision and referred to ip the 
decisions of this Court just mentioned, we do sug¬ 
gest that these other cases were all proceedings at 
law instituted by the taxpayer and that the courts. 
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in declining to exercise revisory jurisdiction in 
those particular special assessment cases, did leave 
the door open to entertain actions at law if some 
other taxpayer came along with a case showing 
facts falling within the above quoted possible 
exception to the general rule. We suggest, there¬ 
fore, that if appellant has a case falling within the 
exception to the general rule, the courts of law 
would have authority to review the Commissioner’s 
determination in denying special relief in a case 
involving “fraud or other irregularities”, and for 
this further reason appellant’s argument that Sec¬ 
tion 608 cannot apply to a special assessment case, 
must fail. 

Appellant also contends that, after the formal 
rejection of its claim for refund on May 31, 1929, 
there was a reopening of that claim which then 
operated to toll the running of the statute of limi¬ 
tations for suit upon same; that Treasury Decision 
4235 (Appendix, infra) does not change the situa¬ 
tion, and that the Commissioner’s letter of March 
3, 1933, denying reconsideration, reopening, or re¬ 
versal of the previous rejection did not constitute 
a rejection of its claim so that even now it could 
bring a suit at law if the question involved were a 
justiciable one (Br. 48-59). 

Although it was held under the particular facts 
of some of the cases cited by appellant (Br. 49) 
that there had been a reopening of a rejected claim 
for refund sufficient to suspend the running of the 
statute of limitations upon the commencement of 
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the taxpayer’s suit on such claim, we submit 
has been no such reopening of the disallowed 
for refund and rejected application for s] 
assessment here. 

Before the Commissioner acted upon or 
to the taxpayer’s letter of May 23, 1929, 
ing and requesting a reconsideration of the 
for the taxable year 1919 (R. 55-59), he ref 
that, communication to his subordinates for 
port and recommendation upon same (R. 60). The 
subordinates, before making their report back to 
the Commissioner, but after the expiration of the 
two-year period following the formal rejection of 
the 1919 claim and during the year 1932, grahted 
the taxpayer the courtesy of a conference and 
heard what its representatives had to say oral' y in 
support of their protest (R. 32). Even the (Com¬ 
missioner apparently attended such a conference 
(R. 71). Thereafter his subordinates submitted to 
the Commissioner a written report recommending 
that the application to reopen the 1919 claim| for 
refund based upon special assessment “be denied 
and that henceforth the case be considered as 
finally closed” (R. 64), which report the Cominis- 
sioner adopted and formally approved in writing 
(R. 64). The Commissioner then notified the ap¬ 
pellant and his counsel by a letter dated Mar^h 3, 
1933, of his decision that “the request for recon¬ 
sideration is accordingly denied and the (case 
henceforth will be considered as finally closed” 

(R. 66). 
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The Commissioner never at any time since the 
formal rejection of May 1929 ever went far enough 
into the matter a second time to reverse that re¬ 
jection, revise his previous determination of tax 
liability to any extent, or issue any certificate of 
overassessment, or send anv communication to the 
taxpayer indicating any revision or modification 
of his previous decision that the 1919 tax had been 
under-assessed and underpaid instead of being 
overassessed and overpaid as urged by the appel¬ 
lant. All that the Commissioner did subsequent 
to that formal rejection of May 1929 in any affirm¬ 
ative way in his official capacity consisted of the 
steps set forth in the next preceding paragraph. 

If we take what the Commissioner actually did 
do, and the only things he actually did in his official 
capacity, as disclosed by the official written report 
of subordinates and his official decision as com¬ 
municated to the taxpayer, the Commissioner did 
not reopen the claim but refused to reopen same 
after its formal rejection. 

There have been various instances where the 
Commissioner advised a taxpayer of his finding 
and determination of overassessment and overpay¬ 
ment for a given taxable period but that same 
could not be allowed through any issuance of a 
certificate of overassessment because of the bar 
of limitations against such allowance either in 
whole or in part. If, while the application to re¬ 
open was pending before Commissioner Burnet for 
action thereon, he had really found as a fact and 
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reached a final official conclusion that this I tax¬ 
payer had made an overpayment of $300,0(K) or 
any other sum under the granting of special as¬ 
sessment for the year 1919, but that such allow¬ 
ance could not be made because of the bar of jlimi- 
tations, there is no reason why he could not jhave 
said so in his final letter to the taxpayer of March 
3,1933. We submit that his failure to include any 
such statement in that letter is highly significant 
here, regardless of what he might have said in- 
formallv in the wav of “thinking out loudl’ be- 
fore reaching his final official decision on the 
matter. 

The significant things here are that the Commis¬ 
sioner, in April and May 1929 rejected the appel¬ 
lant’s application for special assessment fof the 
taxable year 1919 “after careful consideration and 
review” (R. 53), and that he subsequently refused 
to modify that exercise of his administrate^ dis¬ 
cretion. He was not required in 1933 to assign 
every reason occurring to him as valid why his 
earlier decision should stand. The controlling 
thing here is that he did refuse to revie^ his 
former action; and that is enough for the purposes 
of this proceeding. 

The Commissioner here was under no cleai* and 
unmistakable legal duty to make a refund i 
specific amount or even to grant special asses 
at all, hence the writ of mandamus is not available 
here to make him do either or make him go j back 
and give the taxpayer another decision on thej mer¬ 
its when he had already given one. 
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A duty to be enforcible by mandamus must be 
plain, positive, and clearly defined. It must not 
only be authorized bv law, but the law must unmis- 
takably require it. In Ex parte Rowland , 104 U. S. 
604, 612, the Court said: 

It is also settled that more can not be re¬ 
quired of a public officer by mandamus than 
the law has made it his duty to do. The 
object of the writ is to enforce the perform¬ 
ance of an existing duty, not to create a new 
one. * * * 

In Bayard \.\White, 127 U. S. 246, 250, the Court 
also said: 

The writ of mandamus is a remedy to com¬ 
pel the performance of a duty required by 
law, where the party seeking relief has no 
other legal remedy and the duty sought to 
be enforced is clear and indisputable. 

The Commissioner, therefore, cannot be com¬ 
pelled, by writ of mandamus, to reopen and reverse 
his denial of special relief, irrespective of laches or 
the bar of limitation. 

II 

Parole evidence offered by appellant in an effort to show 
the fact that, or the circumstances under which, special 
relief was allowed for some other prior taxable years 
is not admissible to show that the commissioner abused 

his administrative discretion in denying special relief 
for the taxable year 

A great deal of what has already been said here¬ 
inbefore applies here, and hence will not be re¬ 
peated under this subdivision of our argument. 
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As hereinbefore stated, a number of allegations 
in the petition were challenged as irrelevant,j im¬ 
material, or as legal conclusions, prior to Rear¬ 
ing by motions to strike embodied in the ansker; 
and objections to the admissibility of testimony 
supporting many of those same allegations Were 
sustained by the trial court at the hearing. This 
phase of the proceedings below is summarized 
hereinbefore. 

The court below considered that the facts apout 
filing of briefs, claims, protests, and the grafting 
or refusing of special assessment for the taxable 
years 1917 and 1918, or evidence relating tcj the 
Commissioner’s action upon the applications of 
special assessment for these two earlier years Were 
inadmissible in the present inquiry (R. 6fi-71). 

The court below also sustained appellee’s objec¬ 
tions to oral testimony offered by appellant in an 
effort to show that the capital structure of the ap¬ 
pellant during the taxable year 1919, for Which 
special assessment was denied by the Commis¬ 
sioner, was substantially the same as its cabital 
structure during 1917 and 1918, when such special 
relief was allowed (R. 72-74). 

Appellant’s contention here is that the rulings 
below, just mentioned, were erroneous on the 
ground that if it could be shown that the Corrimis- 
sioner had allowed special assessment for 191^ be¬ 
cause he could not determine invested capital, the 
same situation must have existed for 1919, and 
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therefore there was a mandatory duty upon the 
Commissioner under the statute to grant special 
assessment also for the latter year. This conten- 
tion assumes that the Commissioner could not de¬ 
termined the invested capital within the purview 
of Section 327, subdivisions (a) and/or (c) of the 
Revenue Act of 1918 (Appendix, infra). The best 
and most effective answer to the contention that the 
Commissioner cannot determine satisfactorily the 
invested capital of appellant for the taxable year 
1919, is that he has actually and completely done 
so. In the Commissioner’s rejection letter to ap¬ 
pellant of April 23, 1929, setting forth his final de¬ 
termination of the 1919 tax liability, the net income 
as adjusted is shown to be $6,763,711.80 the invested 
capital as reported on the return is set forth at 
$15,706,910.80, and the invested capital as de¬ 
termined by the Commissioner after making va¬ 
rious plus and minus adjustments which are set 
forth in the audit letter is stated to be $14,538,- 
475.70. The Commissioner in that same audit let¬ 
ter also sets forth the reasons w~hy his various 
adjustments were made to the reported invested 
capital (R. 53-55). 

This determination for the year 1919 had thus 
been made on the basis of the taxpayer’s return 
plus a substantial amount of additional data sub¬ 
mitted in the meantime in briefs filed by the tax¬ 
payer and reports submitted by revenue agents 
while the 1919 audit wns under construction (R. 
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59). The record shows that even when th<p tax¬ 
payer protested that determination and sopght a 
reconsideration and allowance of the rejectee. 1919 
claim for refund, its counsel set forth certain spe¬ 
cific items in the Commissioner’s final determina¬ 
tion of the invested capital which it desired to have 
revised further, and indicated the taxpayer’s be¬ 
lief that any further revision of the invested capi¬ 
tal warranted by the case could be made if the 
Commissioner would reconsider various reports of 
revenue agents, prior assessment letters, and briefs 
already on file in the case (R. 69). 

Since the Commissioner actually did corfipute 
the invested capital for the taxable year 1919 now 
in question, we submit that if he had made a mis¬ 
take and failed to compute it for some other prior 
taxable year, he was certainly under no mandatory 
legal duty to perpetuate that mistake in the audit 
for the taxable year 1919. j 

Again, even if conditions surrounding the capi¬ 
tal structure of the taxpayer were unchange4 dur¬ 
ing the years 1918 and 1919, and the Commissioner 
had allowed special assessment for the earlier year, 
he was required by the provisions of Section 
328 (a) of the Revenue Act of 1918 (Appendix, 
infra, in computing the profits tax for the earlier 
year, to have resort to “the average tax of Repre¬ 
sentative corporations engaged in a like or similar 
trade or business”; and the fact that the Coipmis- 
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sioner found suitable comparatives by resort to 
appellant's competitors to justify reducing its 1918 
tax by granting special assessment would not es¬ 
tablish the fact that he could or did find compara¬ 
tives in some other taxable vear which would 
justify similar relief. 

Again, even if the Commissioner had actually 
made a refund for the taxable vear 1919 under al- 
lowance of special assessment, and within the ap¬ 
plicable period of limitation had reversed his de¬ 
termination and reclaimed such refund by sum- 

marv reassessment and collection of same as a tax 

«/ 

deficiency, the courts would not disturb the Com¬ 
missioner’s second and final determination upon 
the application for special assessment under such 
circumstances. Page v. Lafayette Worsted Co 
66 F . (2d) 339 (C. C. A. 1st), certiorari denied, 290 
U. S. 692; Austin Co. v. Commissioner , 35 F. (2d) 
910 (C. C. A. 6th), certiorari denied, 281 U. S. 735. 

For these reasons we believe that the trial court 
ruled correctly!in refusing to accept evidence as to 
the Commissioner’s action with respect to special 
assessment for the years 1917 and 1918 and as to 
the similarity, if any, of the appellant’s capital 
structure and operating conditions during the year 
1919 to the earlier taxable years, since all of such 
evidence was irrelevant and immaterial in the 
present proceeding. 
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The trial court did not err in excluding parole evidence 
about conferences or conversations with the forimer 
Commissioner or his subordinates with respect to ipat- 
ters in which the former Commissioner before leading 
office had obtained a written report and recommeijida- 
tion from his subordinates and had reduced his official 
decision to writing, and had given official written ndtice 
of same to the appellant 

Appellant seeks to challenge the effect of former 
Commissioner Burnet's letter to its counsel of 
March 3, 1933, refusing to reopen the claim for 
refund for the year 1919 (R. 65-66) in its conten¬ 
tion that the trial court erred in refusing to perjnit 
the witnesses, Folsom-Jones, Moyer, and Burhet, 
to testify orally that while its protest or reqiiest 
for reconsideration of May 23, 1929 (R. 55-q9), 
was before the Commissioner and/or the Special 
Advisory Committee of the Bureau of Internal 
Revenue (to whom the Commissioner had referred 
same for recommendation and report) forikier 
Commissioner Burnet, former Chairman of ithe 
Special Advisory Committee Moyer, and/or other 
representatives of the Bureau had made oral state¬ 
ments in conferences with representatives of the 
appellant indicating that appellant was entitled to 
special relief for the taxable year 1919, and tjo a 
refund of some $250,000 to $300,000, plus interest 
thereon. The court below excluded all of fhis 
testimony upon objection by appellee’s couhsel 
(R. 66-72). I 
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We respectfully submit that there was no error 
here for the following reasons: 

The Special Advisory Committee, of which the 
witness. Mover, was formerly Chairman, submitted 
a written report and recommendation to the Com¬ 
missioner against reopening and allowing the 1919 
claim for refund, and former Commissioner Bur¬ 
net approved that report in writing February 24, 
1933 (R. 61-64). On March 3,1933, written notice 
was sent to the taxpayer and its counsel advising 
that “The request for reconsideration is accord¬ 
ingly denied * * *” in conformity with the 

report of his subordinates which he had thereto¬ 
fore approved, and which was adverse to the tax¬ 
payer’s application (R. 65-66). 

If either Mr. Burnet, or Mr. Moyer, or any sub¬ 
ordinate under either of them did make any oral 
statements in conferences with the taxpayer indi¬ 
cating a personal belief at the time of such con¬ 
ference that a refund was allowable here for the 
year 1919, such oral statements, at most, were in 
the nature of “thinking out loud” upon the part 
of these Government officials before making up 
their mind finally on the matter. The rule is ele¬ 
mental that oral negotiations preceding the mak¬ 
ing of a contract between private parties are in¬ 
admissible to alter, impeach, or modify the con¬ 
tract which the parties subsequently make and re¬ 
duce to writing. It is not unusual, therefore, to 
have that same principle applied by the courts 
when the official written records of decisions of an 


administrative officer of the Government upim a 
claim presented to him for action are sought tjo be 
impeached or modified in like manner by parole 
evidence. Cf. Johnson v. Payne, 253 U. S. 209, 
211. In the case just cited, the Secretary of the 
interior had been empowered to place the nsjmes 
of the members of the Creek Indian Nation ppon 
the official rolls, and such jurisdiction expirejl by 
statute on March 4,1907. The right of a claiiiiant 
there as a member of the nation depended tjpon 
the approved rolls. Before the date mentioned 
certain Indians had obtained a hearing and the 
favorable report upon their application for enroll¬ 
ment, and the Secretary had written to the Com- 
missioner of the Five Civilized Tribes saving, 
44 Your decision is hereby affirmed.” Thereafter, 
on March 4, 1907, or the last day, the Secretary 
reversed that decision and sent to the Cominis- 
sioner an official letter rescinding his former letter 
and directing that the names of those petitioners 
be stricken off if they were on the rolls. The (Sec¬ 
retary gave no reasons for his action. In denying 
petition for writ of mandamus to compel the (Sec¬ 
retary of the Interior to place the names of these 
petitioners on the official rolls, the Supreme Court 
said (p. 211) : j 

While the case was before him he teas free 
to change his mind, and he might do so none 
the less that he had stated an opinioup in 
favor of one side or the other. He did not 
lose his power to do the conclusive act, 
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ordering and approving an enrollment, Gar¬ 
field v. Goldsby, 211 U. S. 249, until the act 
was done. New Orleans v. Paine, 147 U. S. 
261, 266. Kirk v. Olson, 245 U. S. 225, 228. 
The petitioners’ names never were on the 
rolls. The Secretary was the final judge 
whether they should be, and they cannot be 
ordered to be put on now, upon a sugges¬ 
tion that the Secretarv made a mistake or 
that he came very near to giving the peti¬ 
tioners the rights they claim. [Italics 
supplied.] 

Still stronger reasons support the trial court’s 

exclusion of testimony offered at the hearing 
about oral statements of the Commissioner’s sub¬ 
ordinates during conferences antedating his final 
official refusal to reopen this matter. In New 
Orleans v. Paine, 147 U. S. 261, the Supreme 
Court said (p. 267) : 

So long as there was a superior officer 
whose approval was contemplated by law or 
the regulations of the department, no ap¬ 
proval by a subordinate officer would oper¬ 
ate as a finalitv. 

The particular statute now in question vests in 
the Commissioner (or the Bureau) of Internal 
Revenue the power and duty to make the final de¬ 
cision granting or refusing a taxpayer’s applica¬ 
tion for special assessment. Therefore, it does not 
help appellant here if the former Commissioner 
“came very near to giving” special relief for the 
taxable year 1919, when the fact remains that he 
did not do so. 


53 


By analogy, an oral claim for refund will not 
support a taxpayer’s suit to recover an overpay¬ 
ment of tax. Cf. Ritter v. United States, 2£j F. 
(2d) 265 (C. C. A. 3d). Also, even if Mr. Mcjyer 
or other members of the Special Advisory Com¬ 
mittee had made a report to the Commissioher, 
either orally or in writing, recommending anj al¬ 
lowance in the taxpayer’s favor upon the basi^ of 
an adjustment involving an exercise of admipis- 
trative discretion conferred upon the Commis¬ 
sioner, and the Commissioner had refused to ap¬ 
prove such recommendation, that would be insuffi¬ 
cient to establish “ anything of an arbitrary or 
capricious nature in the Commissioner’s action” 
sufficient to warrant the courts in interfering or 
reversing the Commissioner’s action. And aggin, 
proof that the Commissioner had assigned an er¬ 
roneous reason for rejecting a claim for refiind, 
the allowance of which would have involved an 
exercise of administrative discretion, would be in¬ 
sufficient to establish a taxpayer’s right of recovery 
at law. Cf. Sivift Mfg. Co. v. United States\ 12 
Fed. Supp. 453, 456 (C. Cls.). I 

So the trial court did not err in excluding 
parole evidence offered either to show what his 
subordinates may have thought or said about jthe 
propriety of granting special assessment to Ap¬ 
pellant for the taxable year 1919, or to show how 
near the former Commissioner may have come to 
granting administrative relief when the matter 
yras before him. 
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IV 

The trial court did not err in holding appellant guilty 

of laches 

This has already been covered to such extent 
hereinbefore as to require only a very limited dis¬ 
cussion here. As already indicated, appellant 
could have commenced a suit at law within two 
years after the formal rejection of its claim for 
refund on May 31, 1929, and thereby taken the 
statute of limitations out of this case. That re¬ 
jection occurred after the enactment of Section 
608 of the Revenue Act of 1928 (Appendix, infra ) 
which in rather plain language indicates the legis¬ 
lative intent that the Commissioner must not make 
refunds of taxes after the right of the taxpayer 
to recover any overpayment of his taxes has be¬ 
come barred by limitation. That statute, in effect, 
provides that any refund shall be deemed errone¬ 
ous if made after the period of limitation appli¬ 
cable to its allowance. 

In view of all that has been said hereinbefore, we 
submit that appellant was guilty of such laches 
here as to justify the court in assigning that as 
one of the reasons for denying the writ of manda¬ 
mus here. Cf. Lucas v. United States ex rel. Heine- 
man Chemical Co., 36 F. (2d) 1015, decided by this 
Court; United States ex rel. Arant v. Lane, 47 App. 
D. C. 336; also United States ex rel. Liberty Mfg. 
Co. v. Lucas (S. Ct. D. C.), decided November 13, 
1930, unreported, but found in 9 Am. Fed. Tax Rep. 
1664. 
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Even, however, if this Court should not a^ree 
with us upon the question of laches, the trial court’s 
ruling as to this phase of the case (R. 75) wcjuld 
still be harmless error and would afford no b^sis 
for reversal of the judgment below, where the c<|urt 
reached the correct result for other reasons here¬ 
inbefore set forth. Section 269, Judicial Codq, as 
amended (U. S. C., Title 28, Sec. 391). 

CONCLUSION 

We have not burdened this brief with any I de¬ 
tailed discussion of some f orty court decisions cited 
by appellant because we deem that unnecessary, 
but we do believe the authorities hereinbefore cited 
are controlling here and that appellant is not j en¬ 
titled to any relief by writ of mandamus in this 
proceeding. 

It is, therefore, submitted that the decision be¬ 
low is correct and should be affirmed. 
Respectfully, 

Robert H. Jackson, | 
Assistant Attorney Generaif,. 
Sew all Key, 

Norman D. Keller, 

Frank J. Ready, Jr., 

Special Assistants to the Attorney General. 

Leslie C. Garnett, 

United States Attorney . 

Harry L. Understood, 

Assistant United States Attorney 

May 1936. 


i 


APPENDIX 


Revenue act of 1918, c. 18, 40 Stat. 1057: 

Sec. 301. (b) For the taxable year 1919 

* * * there shall be levied, collected, and 

paid upon the net income of every corpora¬ 
tion * * * a tax equal to the sum of 

the following: * * * 

Sec. 326. (a) That as used in this title the 

term “invested capital’’ for any year means 

* * * . 

• 

Sec. 327. That in the following cases the 
tax shall be determined as provided in sec¬ 
tion 328: 

(a) Where the Commissioner is unable to 
determine the invested capital as provided 
in section 326; 

(b) In the case of a foreign corporation; 

(c) Where a mixed aggregate of tangible 
property and intangible property has been 
paid in for stock or for stock and bonds and 
the Commissioner is unable satisfactorily 
to determine the respective values of the 
several classes of property at the time of 
payment, or to distinguish the classes of 
property paid in for stock and for bonds, 
respectively; 

(d) Where upon application by the cor¬ 
poration the Commissioner finds and so de¬ 
clares of record that the tax if determined 
without benefit of this section would, owing 
to abnormal conditions affecting the capital 
or income of the corporation, work upon the 
corporation an exceptional hardship evi¬ 
denced by gross disproportion between the 
tax computed without benefit of this section 
and the tax computed by reference to the rep- 
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resentative corporations specified in section ' 
328. This subdivision shall not applt to 
any case (1) in which the tax (computed 
without benefit of this section) is high 
merely because the corporation earned 
within the taxable year a high rate of profit 
upon a normal invested capital, nor (2) in 
which 50 per centum or more of the gjross 
income of the corporation for the taxable 
vear (computed under section 233 of Title 
II) consists of gains, profits, commissions, 
or other income, derived on a cost-plus tyasis 
from a Government contract or contracts 
made between April 6, 1917, and November 
11,1918, both dates inclusive. 

Sec. 328. (a) In the cases specified in! sec¬ 
tion 327 the tax shall be the amount winch 
bears the same ratio to the net income of 
the taxpayer (in excess of the specific ex¬ 
emption of $3,000) for the taxable yea]:, as 
the average tax of representative corpora¬ 
tions engaged in a like or similar trade or 
business, bears to their average net income 
(in excess of the specific exemption of 
$3,000) for such year. * * * j 

In computing the tax under this section 
the Commissioner shall compare the fax- 
payer only with representative corporations 
whose invested capital can be satisfactorily 
determined under section 326 and which are, 
as nearly as may be, similarly circumstanced 
with respect to gross income, net income, 
profits per unit of business transacted! and 
capital employed, the amount and rat^ of 
war profits or excess profits, and all Other 
relevant facts and circumstances. 

(b) For the purposes of subdivision] (a) 
the ratios between the average tax and the 
average net income of representative corpo¬ 
rations shall be determined by the Commis- 


58 


sioner in accordance with regulations pre¬ 
scribed by him and with the approval of the 
Secretary. 

•j 

***** 

(c) The Commissioner shall keep a rec¬ 
ord of all cases in which the tax is deter¬ 
mined in the manner prescribed in subdi¬ 
vision (a), containing the name and address 
of each taxpayer, the business in which en¬ 
gaged, the amount of invested capital and 
net income shown by the return, and the 
amount of invested capital as determined 
under such subdivision. The Commissioner 
shall furnish a copy of such record and other 
detailed information with respect to such 
cases when required by resolution of either 
House of Congress, without regard to the 
restrictions contained in section 257. 

Revenue Act of 1926, c. 27, 44 Stat. 9 : 

Sec. 284. (a) Where there has been an 
overpayment of any income, war-profits, or 
excess-profits tax imposed by * * *, the 

Revenue Act of 1918, * * *, or any such 
Act as amended, the amount of such over¬ 
payment shall, * * * be credited against 
any income, war-profits, or excess-profits 
tax or installment thereof then due from 
the taxpayer, and any balance of such excess 
shall be refunded immediately to the tax¬ 
payer. 

***** 

(1) No such credit or refund shall be al¬ 
lowed or made * * * after four years 

from the time the tax was paid in the case 
of a tax imposed by any prior Act, unless 
before the expiration of such a period a 
claim therefor is filed by the taxpayer; and 

(2) iThe amount of the credit or refund 
shall not exceed the portion of the tax paid 
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during the * * * four years * I* * 

immediately preceding the filing of! the 
claim * * *. 

i 

* * * * *| 

(h) * * * this section shall not *|* * 
or (2) bar from allowance a claim in re 
of a tax for the taxable year 1919 * i 
if such claim is filed before the expiration 
of five years after the date the return was 
due. 

Sec. 1111. Section 3220 of the Revised 
Statutes, as amended, is amended to regd as 
follows: j 

“Sec. 3220. Except as otherwise proyided 
in sections 284 * * * of the Revenue 

Act of 1926, the Commissioner of Internal 
Revenue, subject to regulations prescribed 
by the Secretary of the Treasury, is author¬ 
ized to remit, refund, and pay back all taxes 
erroneously or illegally assessed or collected 
* * * and all taxes that appear to be un¬ 

justly assessed or excessive in amount, or in 
any manner wrongfully collected; * * V’ 
Sec. 1113. (a) Section 3226 of the Revised 
Statutes, as amended, is reenacted without 
change, as follows: j 

“Sec. 3226. No suit or proceeding shall be 
maintained in any court for the recovery of 
any internal-revenue tax alleged to pave 
been erroneously or illegally assessed or col¬ 
lected, * * * or of any sum allege^ to 

have been excessive or in any mariner 
wrongfully collected until a claim for refund 
or credit has been duly filed with the (com¬ 
missioner of Internal Revenue, according to 
the provisions of law in that regard, and the 
regulations of the Secretary of the Treasury 
established in pursuance thereof; but $uch 
suit or proceeding may be maintaihed, 
whether or not such tax, penalty, or surd has 
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been paid under protest or duress. No such 
suit or proceeding shall be begun before the 
expiration of six months from the date of 
filing such claim unless the Commissioner 
renders a decision thereon within that time, 
nor after the expiration of five years from 
the date of the payment of such tax, penalty, 
or sum, unless such suit or proceeding is 
begun within two years after the disallow¬ 
ance of the part of such claim to which such 
suit or proceeding relates. The Commis¬ 
sioner shall within 90 days after any such 
disallowance notify the taxpayer thereof by 
mail” (U. S. C., Title 26, Sec. 1672). 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 608. Effect of expiration of period 

OF LIMITATION AGAINST TAXPAYER. 

A refund of any portion of an internal- 
revenue tax * * * made after the en¬ 

actment of this Act, shall be considered 
erroneous (U. S. C., Title 26, Sec. 1674)— 

(a) if made after the expiration of the 
period of limitation for filing claim there¬ 
for, unless within such period claim was 
filed; or 

(b) in the case of a claim filed within the 
proper time and disallowed by the Commis¬ 
sioner after the enactment of this Act, if the 
refund was made after the expiration of the 
period of limitation for filing suit, unless— 

(1) within such period suit was begun by 
the taxpayer, or 

(2) within such period, the taxpayer and 
the Commissioner agreed in writing to sus¬ 
pend the running of the statute of limita¬ 
tions for filing suit from the date of the 
agreement to the date of final decision in 
one or more named cases then pending 
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before the United States Board of Tfax 
Appeals or the courts. 

Sec. 619. Minor administrative amend¬ 
ments. 

(b) Section 3220 of the Revised Statuses, 
as amended by section 1111 of the Revenue 
Act of 1926, is amended by striking jmt 
“ Except as otherwise provided in sections 
284 and 319 of the Revenue Act of 1926 77 
and inserting in lieu thereof “Except as 
otherwise provided by law in the case of in¬ 
come, war-profits, excess-profits, estate, dnd 
gift taxes’ 7 (U. S. C., Title 26, Sec. 1670). 

Revenue Act of 1932, c. 209, 47 Stat. 169: 

Sec. 1103. Limitations on suits by tax¬ 
payers. 

(a) Section 3226 of the Revised Statutes, 
as amended, is amended to read as follows: 

“Sec. 3226. No suit or proceeding shall be 
maintained in any court for the recovery of 
any internal-revenue tax alleged to hive 
been erroneously or illegally assessed or col¬ 
lected, or of any penalty claimed to have 
been collected without authority, or of any 
sum alleged to have been excessive or in any 
manner wrongfully collected, until a cliim 
for refund or credit has been duly filed with 
the Commissioner of Internal Revenue, ac¬ 
cording to the provisions of law in that re¬ 
gard, and the regulations of the Secretary 
of the Treasury established in pursuance 
thereof; but such suit or proceeding may be 
maintained, whether or not such tax, 
penalty, or sum has been paid under protest 
or duress. No such suit or proceeding shall 
be begun before the expiration of six months 
from the date of filing such claim unless “he 
Commissioner renders a decision thereon 
within that time, nor after the expiratiod of 
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two years from the date of mailing by regis¬ 
tered mail by the Commissioner to the tax¬ 
payer of a notice of the disallowance of the 
part of the claim to which such suit or pro¬ 
ceeding relates” (U. S. C., Title 26, Sec. 
1672). 

Regulations 69: 

Art. 1301. Authority for abatement, credit, and 
refund of tax. —Authority for the credit and re¬ 
fund of any overpayment of any income, war- 
profits, or excess-profits tax imposed by * * * 

the Revenue Act of 1918, * * * or any such 

Act as amended, is contained in section 284. Gen¬ 
eral authority for the remitting or refunding of 
taxes erroneously or illegally assessed or collected 
is found in section 3220 of the Revised Statutes as 
amended by section 1111 of the Revenue Act of 
1926, * * *. 

Art. 1302 . Abatement, credit, and refund ad¬ 
justments .—Overassessments and overpayments of 

income and profits taxes will be adjusted by means 
of certificates of overassessment. * * * 

Treasury Decision 4235, promulgated October 
23,1928, VII-2 Cumulative Bulletin 76: 

REOPENING OF REFUND CLAIMS 

Treasury Department, 

Office of Commissioner of 

Internal Revenue, 

Washington, D. C. 

To Collectors of Internal Revenue and Oth¬ 
ers Concerned: 

I. Claims disallowed prior to May 29, 
1928, in which the period of limitation for 
bringing suit has expired * * * (not 

material here). 
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II. Claims disallowed on or after May\29, 

1928 . I 

A case in which the claim was disallowed 
on or after May 29,1928, is governed by sec¬ 
tion 608 of the Revenue Act of 1928, and no 
such case will be reopened if, under the pro¬ 
visions of such section, a refund would be 
considered erroneous. 

III. Reopening prior to the expiration of 
the Statute of Limitations. 

Any claim which has been disallowed will 
be reconsidered and allowed, at any time 
prior to the expiration of the statute of lim¬ 
itations for bringing suit, if it clearly Ap¬ 
pears that the claim should be allowed on 
the merits. No reopening or application for 
reopening will extend the period within 
which suit must be brought, nor will a jre- 
consideration of a claim be considered a|s a 
reopening. 

IY. Revocation of Treasury Decision 
3240 [C. B. 5, 313]. 

Treasury Decision 3240 is hereby re¬ 
voked. 

Court rules : ! 

Lavr Rules, Supreme Court of District! of 

Columbia. 

21. Pleading. 

1. Brevity required. —Prolixity and iin- 
necessary verbiage shall be avoided in all 
pleadings. 

22. Declaration. I 

Shall state what. —The declaration 

shall state only the facts necessary to con¬ 
stitute the cause of action. 

23. Pleas. j 

***** 


64 


2. Shall state what.— Every pleading 
shall set forth the true facts upon which the 
pleader relies. 

29. Admissions in pleading. 

Every material allegation of fact in a 
pleading, other than of value or amount of 
damage, which is not denied by the adverse 
party, shall be deemed to be admitted, unless 
the latter avers that he has no knowledge or 
information thereof sufficient to form a be¬ 
lief, in which case it shall be deemed to be 
denied. 
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